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Notice 
 

This Payroll Tax Update is not intended to replace the services of a competent legal, tax, or business 

advisor.  While Jackson Thornton has made every effort to offer the most current, correct, and clearly-

expressed information possible, inadvertent errors can occur and the rules and regulations governing 

accounting standards, employment laws and tax laws often change. Further, the application and impact of 

rules and laws can vary widely from case to case based upon the unique facts involved. The materials 

provided herein are for informational purposes only and not for the purpose of providing accounting, legal, 

human resources, payroll or tax advice.  Therefore, if legal or other expert assistance is required, the 

services of a professional should be sought. 



 
Section 1 

 
 

Payroll Related Filing Requirements 
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Payroll Related Filing Requirements 
 

 

New Employee Reporting Requirements 
 

Employers must establish and maintain payroll records on each employee.  These records should contain 

all the forms and information necessary to comply with employment laws.  The following is a list of the 

general federal and state forms (for Alabama) that employers must fill out regarding new employees: 

 

Form W-4 (Employee’s Withholding Allowance Certificate Form) - All new employees must fill out and 

sign a Form W-4 when they start work.  The employee fills in the form, and the employer withholds federal 

income tax based on the marital status and number of allowances the employee claims.  It is not the 

responsibility of the employer to verify the accuracy of that number.  If the form is altered, incomplete, or 

includes extra, unauthorized information, or the employee states that the W-4 information is false; the 

employer should bring the problem to the employee’s attention and request a new W-4.  If the employee 

refuses to comply, he or she should be reminded that there is a $500 penalty for filing a false W-4.  In 

addition, there is a criminal penalty that could result in a fine up to $1,000 or imprisonment for up to one 

year, or both, upon conviction for false or fraudulent information supplied on the Form W-4.  Retain these 

forms for at least three years. 

 
A Form W-4 claiming exemption from withholding is only valid for one calendar year.  For 2020, the 

deadline is February 15.  If a new W-4 is not received by the deadline, the employer should withhold taxes 

as if the employee were single with zero withholding allowances. 

 

Starting in January of 2020, the Form W-4 has significant changes.  All new employees must fill out the 

new W-4 form.  It is not necessary to have existing employees fill out a new W-4 unless they are making 

changes to their withholdings.  Employers may ask existing employees to fill out the new W-4 but are 

required to tell them that they are not obligated to do so.     

 

The new Form W-4 is designed to improve the accuracy of withholdings and is now divided into 5 steps:  

 

• Step One is the employee’s basic personal information.   

• Steps Two, Three, and Four are only completed if that step applies to the employee.  Many employees 

will go directly to Step 5 and sign the form. 

• Step Two applies to individuals who have multiple jobs or a spouse who works.  In Step Two, the 

employee will have three options they can use to make sure they are not over or under withholding.  

The three options are: 
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o Option 1: Use the Tax withholding estimator found at www.irs.gov/W4App for the most accurate 

withholding. 

o Option 2: Use the worksheet provided on page 3 of Form W-4. 

o Option 3: Check the box in step (c) if there are only two jobs in the household.   

• Step Three is for employees who have dependents.  It allows employees to reduce withholdings for 

child and dependent credits as well as other tax credits. 

• Step Four is for other adjustments the employee may have such as a form of income that doesn’t have 

withholding (example: investment income).  This step also allows employees to have their employers 

reduce withholding for itemized deductions and/or income adjustments as well as increase their 

withholdings.   

o If an employee is exempt from withholdings, he/she should enter “EXEMPT” in the space below 

Step 4 (c).  This is also where an employee would enter “NRA” if they are a non-resident alien.   

 

Form A-4 (Employee’s Withholding Exemption Certificate Form) - Alabama employers are required to 

obtain a completed exemption certificate from each employee.  If an employee fails to comply, employers 

should withhold using zero exemptions.  If an employee claims more exemptions than believed entitled to 

claim, mail a copy of the Form A-4 and a letter of explanation to the Withholding Tax Section of the 

Alabama Department of Revenue.  Retain these certificates for at least three years after employment 

ends. 

 

New Hire Form - Federal law requires that for new hires an employer must provide, at a minimum: 

employee’s name, address, and Social Security number.  Also required are the employer’s name, 

address, and Federal Employer Identification Number.  All new hire reports must include these “W-4 

elements,” but any jurisdiction may require more information.  Alabama requires the following:  date of 

hire, rehire, and/or recall. 

 

Generally, states require employers to report newly hired and recalled workers to state directories within 

20 days from the date of hire or re-employment.  Alabama requires reporting within seven days if not filing 

electronically.  Alabama new hire forms are required to be reported electronically for employers with five or 

more employees (https://labor.alabama.gov/nh/NewHireEfile).  Employers reporting electronically may 

transmit twice monthly (as needed), not less than twelve (12) days, nor more than sixteen (16) days apart.  

Alabama employers who do not register newly hired or recalled employees to the Department of Industrial 

Relations can be fined up to $25 per each violation. 

 

 

 

http://www.irs.gov/W4App
https://labor.alabama.gov/nh/NewHireEfile


1-3 
 

If the employer has less than five employees, then a copy of the employee’s Form W-4 can be mailed to 

the Alabama Department of Labor (Attn: New-Hire Unit, 649 Monroe Street, Room 3205, Montgomery, 

Alabama 36131) or faxed to 334-242-6020.  The new hire report-of-hire card is no longer accepted by the 

Alabama Department of Labor. 

 

Employers who report new hires on behalf of company subsidiaries that operate under different names 

and federal EINs must list the subsidiaries’ names, EINs, and states in which they have employees 

working.  Employers with operations in more than one state may report to only one state, if that state is 

prepared to accept multistate reports.  If a multistate employer chooses to report all new hires to one 

state, notice of the state designated must be sent to the Secretary of Health and Human Services.  Notice 

can be through online registration https://ocsp.acf.hhs.gov/OCSE/ or written notice of the following 

address:  

 

Department of Health and Human Services/Administration for Children and Families 

Office of Child Support Enforcement 

Multistate Employer Notification 

P. O. Box 509 

Randallstown, Maryland 21133 

 

If assistance is needed regarding the form required to be sent, call the Multistate Employer Help Desk at 

410-277-9470 or send an email to MSEdb@acf.hhs.gov.  For state specific information, visit: 

http://www.acf.hhs.gov/css/resource/state-new-hire-reporting-contacts-and-program-requirements.   

 

Form I-9 (Employment Eligibility Verification Form) - Employers must verify that each new employee is 

legally eligible to work in the United States.  Employers are responsible for reviewing and ensuring that 

each employee fully and properly completes Section 1, and signs and dates the form at the time of hire.  

Then, the employer is to review the employee’s document(s) and complete Section 2 of the form within 

three business days of the hire date.  This form should be retained for three years after the date of hire or 

one year after the employee’s employment is terminated, whichever is later.   

 

The most recent version of the I-9 form has “07/17/17” in the lower left corner, and the expiration date is 

8/31/2019.  The USCIS website states: “Until further notice, employers should continue using the Form I-9 

posted here (revision date 7/17/17 N).  We will post a new version of Form I-9 as soon as it is available.”  

When it was last changed in 2017, the form was enhanced for easier completion on a computer using 

drop-down lists, popup calendars for entering dates, on-screen instructions for each field, easy access to 

the full instructions, and an option to clear the form and start over.  The form does not require completion 

on a computer; it only makes it easier if employers choose to do so.   

 

https://ocsp.acf.hhs.gov/OCSE/
http://www.acf.hhs.gov/css/resource/state-new-hire-reporting-contacts-and-program-requirements
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The form and instructions (15 pages) are available to download and print at: 

 

https://www.uscis.gov/i-9, or the employee can click on the Instructions button at the top of each page, if 

completing the form on the computer.   

 

Failure to properly complete, retain, and/or make I-9 forms available for inspection, as required by law, 

may result in civil money penalties of $230 minimum and up to $2,292 maximum for each form.  Civil 

money penalties from $573 to $20,130 per violation can be assessed for employers who knowingly hire or 

knowingly continue to employ unauthorized workers.  Furthermore, an employer who hires an 

unauthorized worker can be barred from federal government contracts for a year.  In Alabama, employers’ 

business licenses can be suspended or even permanently revoked for all locations in the state.  Criminal 

violations where there is a pattern or practice of hiring, recruiting, or referring unauthorized aliens can 

result in higher penalties and even up to six months in prison. 

 

Verifying Social Security Numbers - Up to 10 names and social security numbers can be verified 

immediately using the social security website (www.ssa.gov/employer/ssnv.htm).  If you would like to verify 

the entire payroll database or hire a large number of workers, then up to 250,000 names and social 

security numbers can be uploaded to the site.  If this method is used, the verification is usually complete 

the next government business day. 

 

E-Verify - The Beason-Hammon Alabama Taxpayer and Citizen Protection Act, otherwise known as the 

Alabama Immigration Law, made the use of E-Verify mandatory for Alabama employers.  All Alabama 

employers have been required to use E-Verify since April 1, 2012.  E-Verify is an internet-based system 

that allows businesses to determine the eligibility of their employees to work in the United States.  It does 

not replace the required I-9 document.  In fact, you must have a completed I-9 before you can “open a 

case” in E-Verify for a new employee.  E-Verify compares the information that the employee provides on 

the I-9 to the Social Security Administration’s (SSA) records and the United States Department of 

Homeland Security (DHS) records.  For E-Verify purposes: 

 

• The employer must have the social security number on the I-9.  It is required in order to enter the 

information into the E-Verify system.  This requirement does not mean you can specify the social 

security card as a required document; it simply means the number must be provided. 

 
• If an employee provides a document on List B, that document must contain a photo. 

 

 

 

https://www.uscis.gov/i-9
http://www.ssa.gov/employer/ssnv.htm
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If the information from the I-9 matches the records in the E-Verify system, the employee is eligible to work 

in the United States and the employer will view an “Employment Authorized” message.  If it does not 

match, E-Verify will alert the employer of either a “Tentative Nonconfirmation” (TNC) or a “DHS 

Verification in Process.”   

 

If the employer receives a TNC or DHS message, the employer must allow the employee to continue 

working until it is resolved.  The employer must notify the employee in private of the case result.  The 

system will instruct what to print and review with the employee.  The notice documents that the employee 

was notified of the TNC must be kept on file with the I-9.  The employee will choose to Contest or Not 

Contest.  If the employee chooses to contest, the employer will refer him/her to either SSA or DHS, 

depending on which is indicated on the TNC.  There is a referral letter to print, which will give the employer 

and employee next steps.  After the employee is notified and referred, E-Verify provides the employer an 

updated case result within 10 federal government working days.  

 

The USCIS allows direct notification of employees if there is a TNC.  If an employee voluntarily provides 

his or her e-mail address on the I-9 form, E-Verify will notify the employee of a TNC at the same time it 

notifies the employer.  Providing an e-mail address on the I-9 form is completely voluntary, and employers 

are still required to notify all employees when there is a mismatch of information and a TNC is received.  

 

Once enrolled in E-Verify, the employer must use it consistently for all new employees, which includes 

temporary, seasonal, and rehires.  It can only be used for new employees.  Employers cannot go back and 

run the process for existing employees hired prior to the date they enrolled with E-Verify (unless required 

by a federal contract). 

 

Employers that participate in E-Verify must display the poster provided to notify current and prospective 

employees.   

 

Employer Resources: 
https://www.uscis.gov/i-9-central   

https://www.uscis.gov/e-verify 

 

 

 

 

 

 

 

https://www.uscis.gov/i-9-central
https://www.uscis.gov/e-verify
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General Wage Information 

 

Wages Defined - Wages for employment tax purposes include all pay given to an employee for services 

performed.  Wages include salaries, commissions, bonuses, vacation allowances, and fringe benefits.  

Payment does not have to be made in cash to be considered wages.  Noncash payments may be in the 

form of goods, food, clothing, lodging, or services.  The fair market value of these types of payments at 

the time provided is generally subject to income tax withholding and Social Security, Medicare, and federal 

unemployment taxes. 

 

Unclaimed Wages - Every state has escheat tax regulations requiring employers to hold unclaimed and 

uncashed employee checks for a specified period of time.  At the end of this period, after the employer 

has attempted to contact the employee, all monies held must be turned over to the appropriate state 

agency.  Employers must maintain records and annually review these employee records for any escheat 

payments that may be due to the states.  In Alabama, the Treasurer’s Office is the state agency for 

reporting any unclaimed wages.  The length of time until unclaimed wages are presumed abandoned is 

one year.  A report is to be filed annually by November 1.  The penalty for failure to file can actually be 

equal in amount to the value of the property.  For more information or to research if an individual is due 

unclaimed income, the website is www.moneyquestalabama.com. 

 

Supplemental Wages - Supplemental wages are compensation paid in addition to the employee’s regular 

wages.  They include, but are not limited to: tips, bonuses, commissions, overtime pay, accumulated sick 

leave, severance pay, awards, prizes, back-pay, retroactive pay increases for current employees, and 

payments for nondeductible moving expenses.  If supplemental wages are paid with regular wages but not 

specified as to the amount of each, the employer should withhold income tax as if the total were a single 

payment for a regular payroll period.  If supplemental wages are paid separately or separately itemized, 

the employer has a choice of income tax withholding methods. 

 

If income tax was withheld from an employee’s regular wages, an employer can use one of the following 

methods for the supplemental wages: 

 

• Withhold at a flat rate of 22%.  Once a supplemental wage payment brings the total of all 

supplemental wage payments to an employee to more than $1,000,000 during the calendar year, the 

amount above $1,000,000 is subject to withholding at the highest rate of tax applicable. 

 
 
 
 
 

http://www.moneyquestalabama.com/
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• Add the supplemental and regular wages and figure the tax on the total.  Subtract the tax already 

withheld to figure the supplemental tax.  Regardless of the method used to withhold income tax, 

supplemental wages are subject to Social Security, Medicare taxes, and FUTA taxes.  The 

exception to this is if the supplemental wages are differential wage payments made to an individual 

while on active duty in the United States uniformed services for more than 30 days.  If this is the 

case, then the wages are subject to income tax withholding, but are not subject to FICA or FUTA (as 

changed by the Heroes Earnings Assistance and Relief Tax Act of 2008).  

 
Tips and Gratuities - An employee who is engaged in an occupation in which he or she customarily and 

regularly receives more than $30 a month in tips is considered a “tipped employee.”  (This amount is less 

in certain states.  Alabama is consistent with the federal amount.)  The $30 a month figure also applies to 

part-time employees.  In determining whether an employee has received more than $30 a month in tips, 

the employer does not have to use a calendar month, but can use any recurring monthly period as long as 

each period begins on the same day of the calendar month.  Employees will still be considered tipped 

employees even if they occasionally fail to receive more than $30 a month in tips due to sickness, 

vacations, or seasonal fluctuations.  These employees are subject to special minimum wage and overtime 

requirements.  An employer may credit tips paid to a tipped employee for any tips received of up to $5.12 

an hour.  As a result, an employer can pay as little as $2.13 an hour, as long as the employee’s total pay 

measured on an hours-worked basis satisfies minimum wage and overtime requirements. 

 

Two different types of tips get entirely different treatment.  Only large food and beverage establishments 

(see definition below) need to worry about Form W-2, box 8, allocated tips.  Allocated tips are the 

difference between 8% of gross receipts (less carryout and service charges of 10% or more) and the 

amount of tips reported to the employer by employees, if that is less.  These tips are not subject to income 

tax withholding, Social Security, or Medicare taxes.  Therefore, do not include allocated tips in boxes 1, 5, 

or 7. 

 

All employees receiving $20 or more a month in tips must report 100% of their tips to their employer.  

Reported tips are generally subject to income tax withholding, both the employee’s and employer’s share 

of Social Security and Medicare taxes and FUTA.  These amounts should be reported in boxes 1, 5, and 

7. 

 
Large food or beverage establishments must file Form 8027, Employer’s Annual Information Return of Tip 

Income and Allocated Tips, by February 29, 2020 if paper filing.  The paper form is filed with the 

Department of the Treasury, Internal Revenue Service, Cincinnati, Ohio 45999.  Employers with 250 or 

more Forms 8027 must file electronically.  The deadline for filing electronically is March 31, 2020.   
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The IRS defines a “large food or beverage establishment” as one to which all of the following apply: 

 
• Food or beverage is provided for consumption on the premises, 
 
• Tipping is a customary practice, and 
 
• More than ten employees, who work more than 80 hours, were normally employed on a typical 

business day during the preceding calendar year. 

 
Please see Instructions for Form 8027 for more detailed information.   

 
Sick Pay - Sick pay is any amount paid under a plan to an employee because of the employee’s absence 

due to sickness, injury, or disability.  These are wage continuation payments, often expressed as a 

percentage of wages.  Either the employer or a third party, such as an insurance company, may pay sick 

pay.  It includes both short-term and long-term disability and payments made under a state’s temporary 

disability law. 

 

Payments to an employee are subject to income tax withholding, if the payments are made by the 

employer or attributable to insurance premiums paid by the employer.  Sick pay is also subject to FICA 

withholding, unless they are paid six calendar months after the last calendar month in which the employee 

worked, or they are paid under a workers’ compensation law.  Any payments attributable to employee 

contributions are not subject to FICA or income tax withholding. 

 
How sick pay is reported depends on whether the employer or a third party made the payments to the 

employee.  If the employer pays directly to the employee, taxes should be withheld and reported like any 

other taxable compensation.  If a third party makes the payments and does not transfer the liability to the 

employer, they must pay the employer’s portion of the FICA tax and provide the employee with a Form W-

2.  If a third party makes the payments and transfers liability to the employer, the third party withholds 

income tax only if the employee specifically requests it by supplying Form W-4S, Request for Federal 

Income Tax Withholding from Sick Pay.  They withhold and remit federal income tax, if any, and the 

employee’s share of the FICA tax, and inform the employer of the amounts.  The third party must also 

provide the employer with a written statement on or before January 15, 2019 listing the amount of sick pay 

paid and the amount and types of taxes withheld for each employee.  The employer must include this 

amount in the Form W-2; however, he or she also has the option of providing a separate W-2 for this 

amount. 

 

Example:  In March, a third-party insurance company paid the employee $8,000.00 in sick pay.  The 

employer had paid all premiums on the disability insurance.  The employee never gave the third party a 

Form W-4S.  The third party withheld Social Security and Medicare taxes and transferred liability to the 

employer. 
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 Wages Third-Party Sick Pay 

Gross $132,500.00 $8,000.00 

Federal withholding 30,000.00  

Social Security 7,471.00  496.00 

Medicare  1,747.25 116.00 

State 8,000.00  

 
Medicare, Federal, and State Gross = Accounting Gross + Third-Party Sick Pay 

$140,500 = $132,500 + $8,000 

 

Social Security Gross = Accounting Gross + Third-Party Sick Pay - Excess of $128,400 (Base) 

$128,400 = $132,500 + $8,000 - $12,100 

 

Severance Pay - Severance payments originally offered as an incentive to take early retirement are not 

deferred compensation, but taxable wages upon distribution.  Employers should have a written severance 

agreement detailing the plan’s intent, conditions of eligibility, and payment components, such as accrued 

vacation or sick pay, and payout options.  Employees should be made aware of any withholding that 

applies to retirement or severance payments.  Remember it does not matter what year the wages relate 

to; payment of wages is subject to tax as and when paid. 

 

Alabama provides an exemption for amounts up to $25,000 received as severance, unemployment 

compensation, or termination pay, or as income from a supplemental income plan, by an employee who, 

as a result of administrative downsizing, is terminated, laid off, fired, or displaced from his or her 

employment, is exempt from any state, county, or municipal income tax.  To qualify, employers must 

complete an Application for Administrative Downsizing Severance Pay Exemption (ADSPE).  For W-2 

purposes, the amount up to $25,000 is not included in State taxable wages, but is disclosed in box 14.  

Employers are required to apply for approval to exempt the severance payments.  The written request for 

approval must include the following information: 

 

• Alabama Withholding Account Number. 
 

• Federal EIN. 
 
• The reason for administrative downsizing. 

 
• The number and description of employees affected. 

 
• The total amount of benefits to be paid to the affected employees which will be exempted. 

 
• The method used to compute the severance pay. 

 
• The calendar year of payment of exempt severance pay. 
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The request should be submitted to: 
 
Kathleen Abrams, Director 

Individual and Corporate Tax Division 

Alabama Department of Revenue 

P.O. Box 327410 

Montgomery, Alabama 36132-7410 
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Social Security Wage Information 
 

Social Security Wage Base Increase - The 2020 wage base for Social Security is $137,700.  This is a 

$4,800 increase of the 2019 wage base of $132,900.  There is no limit on the amount of wages subject to 

Medicare.  For Social Security in 2019 and 2020, the tax rate is 6.20% each for employers and 

employees.  For Medicare in 2019 and 2020, the tax rate is 1.45% each for employers and employees.  

There is also an additional tax of 0.9% on Medicare wages in excess of $200,000.  This tax is an 

employee tax and is not matched by the employer.  All wages subject to Medicare are also subject to the 

additional Medicare tax.  When the additional Medicare tax is applicable, all wages currently subject to 

Medicare tax are also subject to the additional Medicare tax.  The additional Medicare tax is applicable if 

an individual’s wages, other compensation, and self-employment income (combined with that of his or her 

spouse if filing a joint return) exceed the following thresholds. 

 

Filing Status Threshold Amount 
Married Filing Jointly $250,000 

Married Filing Separately $125,000 

Single $200,000 

Head of Household (with qualifying person) $200,000 

Qualifying Widow(er) with dependent child $200,000 

 

An employer’s obligation to begin withholding the additional Medicare tax begins when the employee’s 

wages or other compensation exceeds $200,000 in a calendar year.  If the employee does not exceed the 

corresponding threshold on their return, the additional Medicare tax withheld will become a credit that 

offsets the employee’s tax liability. 

 

Social Security Earnings Test for Retired Workers - Age 65 is no longer the normal retirement age 

(NRA).  The maximum earnings allowed a retired worker without losing Social Security benefits are: 
  
Normal Retirement Age (NRA)* Under NRA 

No Limitation            $17,640 (2019) 

$18,240 (2020) 

 

*NOTE:  In the year in which individuals reach NRA, they will lose $1 in benefits for every $3 earned over 

the earnings limit of $46,920 in 2019 and $48,600 in 2020, but only on those earnings accumulated before 

the month in which they reach NRA.  Those individuals under NRA will lose $1 in benefits for every $2 in 

earnings above $17,640 in 2019 and $18,240 in 2020.  Retirees who have reached NRA do not have their 

benefits reduced because of earnings.  The table below shows how NRA varies by year of birth for 

retirees. 
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Normal Retirement Age 
   
Year of Birth  Age 

1937 and prior 
  

65 
1938  65 and 2 months 
1939  65 and 4 months 
1940  65 and 6 months 
1941  65 and 8 months 
1942  65 and 10 months 
1943 - 1954  66 
1955  66 and 2 months 
1956  66 and 4 months 
1957  66 and 6 months 
1958  66 and 8 months 
1959  66 and 10 months 
1960 and later  67 
   

Notes:  
 

• Persons born on January 1 of any year should refer to the normal 
retirement age for the previous year. 
 

• For the purpose of determining benefit reductions for early retirement, 
widows and widowers whose entitlement is based on having attained 
age 60 should add two years to the year of birth shown in the table. 
 

Social Security Statement - The Social Security Administration mails Social Security Statements 

(formerly known as the Personal Earnings and Benefit Estimate Statement) to all employees age 25 and 

older who are not already receiving monthly Social Security benefits.  Employees can expect to receive 

their statement each year about three months before their birth month.  The four page Social Security 

Statement is intended to help the employee plan his or her financial future by providing estimates of the 

monthly Social Security retirement, disability, and survivor’s benefits he or she, and the family could be 

eligible to receive now and in the future.  The information will also provide an easy way to determine 

whether the individual earnings or self-employment income is accurately reported and recorded on his or 

her record.  The statement will tell the employee how to correct inaccurately recorded earnings.  For more 

information, call or visit the local SSA office, or visit the SSA website at www.ssa.gov/mystatement. 
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Family Employees 
 

Children under 18 - The wages for services performed by a child under the age of 18 to a parent in a 

trade or business are not subject to FICA or FUTA taxes, if the trade or business is a sole proprietorship 

or a partnership where each partner is a parent of the child.  These wages are subject to income tax 

withholding, Social Security, Medicare, and federal unemployment taxes if the child works for a 

corporation, a partnership (where one or more partners are not the parents of the child), or an estate. 

 

Children under 21 - Wages for services performed by a child under the age of 21 to a parent whether or 

not in a trade or business may be subject to income tax withholding, but are not subject to federal 

unemployment tax.  If a child under the age of 21 performs domestic work (not related to the parent’s 

trade or business) in their parent’s private home, wages for these services are not subject to Social 

Security and Medicare taxes.  

 

Spouses - Wages for services performed by an individual working for a spouse in a trade or business are 

subject to income tax withholding, Social Security, and Medicare taxes, but not to federal unemployment 

tax.  These wages are subject to income tax withholding, Social Security, Medicare, and federal 

unemployment taxes if the individual works for a corporation, a partnership (where one or more partners 

are not the spouse of the individual), or an estate.  If an individual performs domestic work for a spouse in 

a private home, wages for these services are not subject to Social Security, Medicare, and federal 

unemployment taxes. 

 

Parents - Wages for services performed by a parent working for a child in a trade or business are subject 

to income tax withholding, Social Security, and Medicare taxes.  If the services provided are domestic, 

then the wages of the parent are generally not subject to Social Security and Medicare taxes.  Regardless 

of the type of services provided, wages for services performed by a parent working for a child are not 

subject to federal unemployment tax.   
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Household (Domestic) Employees 
 

Household (Domestic) service by an employee in a private home of the employer is subject to: 
 

• Federal income tax withholding (FITW) if the household employee asks the employer to withhold 

federal income tax and the employer agrees. 

 
• Social Security and Medicare (FICA) taxes if the employer pays cash wages of $2,200 or more to the 

household employee during the year 2020. 

 
• Federal unemployment (FUTA) taxes if the employer pays cash wages of $1,000 or more to 

household employees in any calendar quarter during the current year or the previous year. 

 
All compensation paid to a household employee is included in FICA, federal, and state taxable wages.  If 

the employer pays the employee’s share of FICA tax (7.65% in 2019 & 2020), the amount paid must be 

included in the employee’s wages for income tax purposes, but is not counted as FICA or FUTA wages.  

Any income tax paid for the employee without withholding it from the employee’s wages is included in the 

employee’s wages for income tax purposes, and is also counted as FICA and FUTA wages. 

 

Filing Requirements: 
 
• Apply for an employer identification number (EIN) on Federal Form SS-4. 
 

• Report all newly hired employees to the State of Alabama, Department of Labor. 
 

• If quarterly wages are greater than $1,000, apply for Alabama unemployment account number on 
Alabama Form SR-2. 
 

• Quarterly, file Form UCCR-4 with the State of Alabama, Department of Industrial Relations, if 
applicable.  (The Form UCCR-4 and any associated payments are required to be made online.) 
 

• If you are withholding state income tax from employees, apply for a withholding account number on 
Alabama Form COM: 101 which can be found at www.revenue.alabama.gov/withholding/index.html.  
Submit Form A-1 quarterly to Alabama Department of Revenue to report any state income tax 
withheld.  (Withholding is not required for domestic employees unless requested by the employee.) 

 

• Annually, file Schedule H with Form 1040. 
 

• Annually, file Form W-2 to SSA, with copies to household employees. 

http://www.revenue.alabama.gov/withholding/index.html
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Payroll Tax Deposit Requirements 
 

There are three schedules for depositing withheld taxes: monthly, semiweekly, and one-day rule.  The 

determination of which schedule applies will be made by looking back at the employment taxes reported 

for a 12-month look-back period, July 1 through June 30 of the prior year.  The look-back period for the 

calendar year 2020 is July 1, 2018 to June 30, 2019.  The IRS will notify by mail employers identified as 

having a change in their deposit schedule for the next calendar year.  Employers with less than $2,500 of 

accumulated FICA and withheld income tax can make the payment with their Form 941, rather than 

deposit the amounts on a monthly basis. 

 

Monthly Deposits - Employers who reported $50,000 or less will deposit monthly.  Deposits must be 

made by the fifteenth day of the following month.  If the fifteenth is not a banking day, the taxes will be due 

the next banking day.  All new employers will be monthly depositors. 

 

Example:  For 2020, Employer A uses the look-back period July 1, 2018 to June 30, 2019.  For 

the four quarters in this period, total employment tax liabilities of $42,000 are reported on its 

Forms 941.  Because the total amount of liability did not exceed $50,000, Employer A is a monthly 

depositor for the entire calendar year of 2020. 
 

Semiweekly Deposits - Employers who reported over $50,000 during the look-back period will deposit 

semiweekly.  For paydays on Wednesday, Thursday, or Friday, the deposit will be due on the Wednesday 

after the payday.  For all other paydays, the deposit will be due on the Friday following the payday.  If 

either deposit day is not a banking day, the deposit is due the next banking day. 

 

Example:  For the four quarters from July 1, 2018 to June 30, 2019, Employer B reported $88,000 

in employment taxes on its Forms 941.  Because that amount exceeds $50,000, Employer B is a 

semiweekly depositor for the calendar year 2020.  On Friday, January 3, 2020, Employer B has a 

payday on which it accumulates $5,000 in employment taxes.  Employer B has to deposit these 

taxes on or before the following Wednesday, January 8, 2020.   

 

One-Day Rule - Employers who accumulate $100,000 or more in undeposited federal income, 

Social Security, and Medicare tax liability on any day during a deposit period are required to 

deposit the tax by the next banking day.  In addition, at that time, the employer immediately 

becomes a semiweekly depositor for at least the remainder of the calendar year and the following 

calendar year. 
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Example:  On Tuesday, February 4, 2020, Employer C accumulates $110,000 in employment 

taxes on wages paid on that date.  Employer C has a deposit obligation that must be paid by the 

next banking day.  If Employer C was not subject to the semiweekly rule on January 1, 2020, 

Employer C becomes subject to that rule as of February 4, 2020. 

 

One-Day rule in combination with subsequent deposit obligation: Employer D is subject to the 

semiweekly rule for 2020.  On Friday, January 24, 2020, Employer D accumulates $110,000 in 

taxes.  Employer D must deposit these taxes by the next banking day.  On Monday,           

January 27, 2020 Employer D accumulates an additional $30,000 in taxes.  Employer D has an 

additional and separate deposit obligation of $30,000 on Monday that must be deposited by 

Friday, January 31, 2020. 

 

Accuracy of Deposits Rule - Employers who under deposit will not be penalized if the shortfall does not 

exceed the greater of $100 or 2% of the amount that should have been deposited and the shortfall is 

deposited on or before the shortfall make-up date.  A shortfall for monthly depositors must be deposited or 

remitted no later than the due date for the quarterly return.  Payment can be made with the return even if 

the amount due is $2,500 or more.  A shortfall for semiweekly or one-day rule depositors must be 

deposited by the earlier of the first Wednesday or Friday (whichever comes first) falling on or after the 

fifteenth day of the month following the month in which the deposit was required to be made or the due 

date of the return (for the return period of the tax liability). 

 

Deposit Penalties - Penalties may apply if an employer does not make required deposits on time, makes 

deposits for less than the required amount, does not use EFTPS when required, makes deposits at an 

unauthorized financial institution, pays directly to the IRS, or pays with the return when the taxes should be 

deposited to an authorized financial institution.  The penalties do not apply if any failure to make a proper 

and timely deposit was due to reasonable cause and not to willful neglect.  For amounts not properly or 

timely deposited, the penalty rates are: 

 

2% - Deposits made 1 to 5 days late. 

   

5% - Deposits made 6 to 15 days late. 

   

10% - Deposits made 16 or more days late.  This percentage also 

applies to amounts paid to the IRS within 10 days of the date of 

the first notice the IRS sent asking for the tax due. 

   

10% - Deposits paid directly to the IRS or paid with the tax return. 
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10% - Amounts subject to electronic deposit requirements but not 

deposited using the electronic filing tax payment system. 

   

15% - Amounts still unpaid more than 10 days after the date of the 

first notice the  IRS sent asking for the tax due or the day on 

which the notice and demand for immediate payment is 

received, whichever is earlier. 

 

Trust Fund Recovery Penalty - IRC Section 6672 allows the IRS to penalize “responsible persons” who 

“willfully fail to pay over withheld taxes.”  If federal income, Social Security, and Medicare taxes that must 

be withheld are not withheld, or are not deposited or paid to the United States Treasury, the trust fund 

recovery penalty may apply.  The penalty is 100% of such unpaid taxes.  If these unpaid taxes cannot be 

immediately collected from the employer or business, the 100% penalty may be imposed on all persons 

who are determined by the IRS to be responsible for collecting, accounting for, and paying in these taxes, 

and who acted willfully in not doing so.  Willfully means acting voluntarily, consciously, and intentionally.  A 

responsible person acts willfully if the person knows the required actions are not taking place. 

 

The revised policy focuses on a person’s “status, duty, and authority” within the organization.  Nonowner 

employees, volunteers, and those doing only ministerial tasks such as signing checks are generally not 

held responsible for the penalty.  For the past few years the focus has been on company owners and 

those with a “controlling interest,” but in a recent case, the vice president (and sole shareholder) of a small 

business was not held liable for a penalty.  Instead, an employee and the corporate secretary, who shared 

responsibility for running the business, were determined to be the responsible persons. 

 

Fewer Options for Payroll Tax Deposits - Employers must use their touch-tone telephone or personal 

computer to make deposits 24 hours a day through the Electronic Federal Tax Payment System (EFTPS).  

The exemption from this requirement is for employers that have $2,500 or less in quarterly payroll tax 

liability and that pay their liability when filing their employment tax returns. 
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Electronic Filing Tax Payment System 
 

Businesses are required to make deposits electronically.  There are few exceptions to this policy, mainly 

businesses with $2,500 or less in quarterly tax liabilities that pay when filing their returns.  Failure to 

comply with EFTPS requirements may subject the taxpayer to a 10% penalty. 

 

The two payment methods by which taxpayers can generally make electronic tax deposits are: 

 

• ACH Debit - Initiate the payment by calling a toll-free number and using the automated touch-tone 

telephone system to instruct the bank to withdraw the funds from an account for payment to the 

government’s account.  At that time, an acknowledgement number will be issued and the bank 

assumes responsibility for processing the payment.  The employer will not be subject to penalty if the 

transaction is initiated on time, the amount of the deposit is correct, and sufficient funds are available. 

 
ACH debit entries can be made 24 hours a day, seven days a week.  Businesses must initiate 

payments before 8:00 p.m. eastern time of the last business day prior to the deposit due date.  

Payments can be scheduled up to 120 calendar days in advance of the due date. 

 
• ACH Credit - With the credit option, the bank may provide a confirmation number indicating that it has 

initiated a deposit for your company, but the IRS does not regard the confirmation number as proof of 

payment.  Call EFTPS on the due date to check the status of the transaction. 

 
The Same Day Payment feature is also available; however, the employer must check with his or her 

financial institution to see if they can fully support this. 

 

Always record and maintain the acknowledgement numbers, as they will serve as receipts.  Please 

remember to initiate payments the day before an actual payment is due.   
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W-2 and W-3 Filing Requirements 
 

Form W-2 Reporting Information 

 

• Calendar Year Basis - The entries on Form W-2 must be based on a calendar year.  Use Form W-2 

for the correct tax year. 

 
• Taxpayer Identification Numbers - These numbers are used to check the payments employers 

report against the amounts shown on the employee’s tax return.  These numbers are also used to 

record employee earnings for future Social Security and Medicare benefits.  When preparing the W-2, 

be sure to use the employee’s correct Social Security Number (SSN).  Persons in trade or business, 

including household employers, use an employer identification number (EIN). 

 
• Due Dates - 2019 information returns filed on paper, have a filing date of January 31, 2020.  2019 

information returns filed electronically have a due date of January 31, 2020. 
 
• Repayments - If an employee repays an employer for amounts received in error, the employer should 

not offset the repayments against current year wages unless the repayments are for amounts 

received in error in the current year.  Repayments made in the current year, but related to a prior year 

or years, require special tax treatment by employees in some cases.  The employer may advise the 

employee of the total repayments made during the current year and the amount, if any, related to prior 

years.  This information will help the employee account for such repayments on his or her federal 

income tax returns. 

 

• Employee’s Incorrect Address - If a Form W-2 is filed with the Social Security Administration (SSA) 

showing an incorrect address for the employee, but all other information is correct, do not file Form 

W-2c with the SSA merely to correct the address.  However, if the address was incorrect on the Form 

W-2 furnished to the employee, an employer must do one of the following: 

 
 Issue a new W-2 containing all correct information, including the new address.  Indicate 

“REISSUED STATEMENT” on the new copies.  Do not send Copy A to the SSA. 

 

 Issue a W-2c to the employee showing the correct address in box f.  Do not send Copy A to the 

SSA. 

 

 Mail the W-2 with the incorrect address to the employee in an envelope showing the correct address 

or otherwise deliver it to the employee. 
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2019 Form W-2 
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2019 Form W-2 
 

 
Filing Form W-2 

 
• Who Must File - Employers must file the correct year Form W-2 for each employee from whom 

federal income, Social Security, or Medicare taxes have been withheld.  Employers must also file the 

form for each employee from whom income tax would have been withheld if the employee had 

claimed no more than one withholding allowance or had not claimed exemption from withholding on 

Form W-4. 
 
If an employer has 250 or more W-2s, he or she must file electronically. 

 

• When to File - Employers must file Copy A of the W-2s with Form W-3, Transmittal of Wage and Tax 

Statements, by January 31, 2020.  The due date for electronically filing is also January 31, 2020.  

The IRS may assess penalties for each W-2 filed late.  If applicable, Form 8809, Request for 

Extension of Time to File Information Returns, should be completed and mailed before the due date of 

the returns for the request to be considered. 

  

• Where to File - Employers must send Copy A of the W-2s with the entire first page of the W-3 to the 

Social Security Administration, Data Operations Center, Wilkes-Barre, PA  18769-0001.  If filing by 

“Certified Mail”, change the ZIP code to 18769-0002.  If mailing using an IRS approved private delivery 

service instead of the U.S. Postal Service, add “ATTN: W-2 Process, 1150 East Mountain Drive” to 

the address and change the ZIP code to 18702-7997. 

 

Employers must send Copy 1 of the W-2s to the state, city, or local tax department and furnish Copies 

B, C, and 2 of the W-2s to each employee by January 31, 2020.  The “Furnish” requirement will be 

met if the form is properly addressed, mailed, and postmarked on or before the due date.  Copy D of 

the W-2s with a copy of the W-3 should be maintained for employer records. 

 

• Undeliverable Form W-2 - If a W-2 is undeliverable or returned, keep it for four years. 

 

• Corrections - Employers must correct errors on W-2s using Form W-2c, Corrected Wage and Tax 

Statement.  Employers must file Copy A of the W-2c with Form W-3c, Transmittal of Corrected Wage 

and Tax Statements.  Employers must send Copy 1 of the W-2c to the state, city, or local tax 

department and furnish Copies B, C, and 2 of the W-2c to the employee.   

 
The W-2c is due to the employee as soon as the error on the W-2 is discovered.  If the correction only 

concerns employee’s name and/or SSN, the W-2c can be filed without a W-3c. 
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• Substitute Forms - Instead of using the official IRS form to furnish Form W-2 to employees or to file 

with the SSA, employers may use an acceptable substitute form that complies with the rules in 

Publication 1141, General Rules and Specifications for Private Printing of Substitute Forms W-2 and 

W-3.   
 

Specific Instructions for Form W-2 
 

• Box 10  Dependent Care Benefits - Show the total benefits under Section 129 paid or incurred by 

the employer for the employee, including the fair market value of employer provided or employer 

sponsored care in day care facilities and amounts paid or incurred in a Section 125 cafeteria plan.  

The total should include all amounts paid or incurred by the employer, including any amount in excess 

of the $5,000 exclusion.  Also, include in boxes 1, 3, and 5 any amount in excess of the $5,000 

exclusion. 

 

• Box 11  Nonqualified Plans - Show the total amount of distributions to the employee from a 

nonqualified deferred compensation plan or a Section 457 plan.  Also, report the distributions in box 1.  

If no distributions were made during the year, enter the amount of deferral, plus earnings that became 

taxable for Social Security and Medicare purposes, but were for prior year services.  Do not report 

deferral amounts in box 11 that are included in boxes 3 and/or 5 for current year service.  If 

distributions were made and deferrals are also reported in boxes 3 and/or 5, do not complete box 11. 
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• Box 12 - Complete and code this box as follows.  Do not use this box to report any items that are not 

listed below:   

 
 Code A - Uncollected Social Security or RRTA tax on tips 
 Code B - Uncollected Medicare tax on tips 
 Code C - Group term life insurance taxable cost of coverage in excess of $50,000; also include in 

boxes 1, 3, and 5 
 Code D - Elective deferrals to a Section 401(k) cash or deferred arrangement, including 401(k) 

SIMPLE retirement account contributions 
 Code E - Elective deferrals under a Section 403(b) salary reduction agreement 
 Code F - Elective deferrals under a Section 408(k)(6) salary reduction SEP 
 Code G - Elective and nonelective deferrals to a Section 457(b) deferred compensation plan for 

state and local government and tax exempt employers 
 Code H - Elective deferrals to a Section 501(c)(18)(D) tax exempt organization plan 
 Code J - Amount of sick pay NOT includible in income because the employee contributed to the 

sick pay plan 
 Code K - 20% excise tax on excess "golden parachute" payments 
 Code L - Amount of employee business expense reimbursement treated as substantiated, i.e., the 

nontaxable portion, if you reimbursed your employee for employee business expenses 
using a per diem or mileage allowance that exceeds the amount treated as substantiated 
under IRS rules.  In box 1, 3, and 5 include the portion of reimbursement that is more 
than the amount treated as substantiated.  Do not include any per diem or mileage 
allowance reimbursements for employee business expenses in box 12 if the total 
reimbursement is less than or equal to the amounts allowed under the government rates. 

 Code M - Uncollected Social Security or RRTA tax on group term life insurance taxable cost of 
coverage in excess of $50,000 for former employees and retirees 

 Code N - Uncollected Medicare tax on group term life insurance taxable cost of coverage in 
excess of $50,000 for former employees and retirees 

 Code P - Excludable moving expense reimbursements, for years 2018 through 2025, the exclusion 
applies only to members of the U.S. Armed Forces on active duty who move pursuant to 
a military order and incident to a permanent change of station. Do not include payments 
made directly to a third party or in kind expenses provided on behalf of an employee. 

 Code Q - Nontaxable combat pay 
 Code R - Amount of Archer medical savings account contributions made by the employer 
 Code S - Contributions made by an employee to a Section 408(p) SIMPLE account 
 Code T - Amount of employer provided adoption assistance, including benefits from pretax 

employee contributions to a Section 125 adoption account  
 Code V - Amount of income from exercise of nonstatutory stock options 
 Code W - Contributions made by employer to a Health Savings Account 
 Code Y - Deferrals under a Section 409A nonqualified deferred compensation plan 
 Code Z - Income under a Section 409A on a nonqualified deferred compensation plan 
 Code AA - Designated Roth contributions to a Section 401(k) plan  
 Code BB - Designated Roth contributions under a Section 401(b) salary reduction agreement. 
 Code DD - Cost of employer sponsored health coverage 
 Code EE - Designated Roth contributions under a governmental Section 457(b) plan 
 Code FF - Total amount of permitted benefits under a qualified small employer health 

reimbursement arrangement 
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• Box 13  Checkboxes - Mark all that apply. 

 
 Check Statutory employee if wages are subject to Social Security and Medicare taxes, but not 

federal income tax withholding. 

 Check Retirement plan if employee was an “active participant” for any part of the year in the 

following: 

 
401(a) qualified plans (including 401(k) plan) 

403(a) and 403(b) annuity plans 

Government employer plans other than 457 plans 

408(k) SEP plans 

408(p) SIMPLE retirement accounts 

501(c)(18) tax-exempt trusts 

 
Do not check this box for contributions made to a nonqualified deferred compensation plan or a 

section 457(b) plan. 

 
 Check third-party sick pay if you or a third-party sick pay payer is filing a Form W-2 for an insured 

employee or are an employer reporting sick pay payments made by a third party. 

 
• Box 14  Other - The lease value of a vehicle provided to an employee and reported in box 1 must be 

reported here or in a separate statement to the employee.  An employer may show any other 

information they would like to provide, such as state disability insurance taxes withheld, union dues, 

uniform payments, health insurance premiums deducted, nontaxable income, voluntary after-tax 

contributions that are deducted from an employee’s pay, educational assistance payments, parsonage 

allowance and utilities, nonelective employer contributions made on behalf of an employee, required 

employee contributions, and employer-matching contributions.  Each item should be labeled. 

 
• Self-employed Medical Insurance for S Corporation Shareholders - Rev. Ruling 91-26 provides 

that the cost of accident and health insurance premiums paid by the corporation may be eligible for an 

above-the-line deduction by a 2% employee-shareholder.  The two limitations on this deduction are as 

follows: 

 
 Shareholder or spouse is eligible to participate in another employer subsidized health insurance 

plan. 

 

 Deduction cannot exceed the taxpayer’s earned income derived from the trade or business that 

provides the health insurance plan. 
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 If premiums are eligible for deduction, then the insurance premiums must be included in wages on 

the employee-shareholder’s Form W-2.  If the premium payments are made pursuant to a plan 

providing accident and health coverage, the additional compensation is subject to FITW but not 

FICA or FUTA taxes. 

Note: 
 

• Make sure Social Security wage amounts in box 3 do not exceed the annual wage base of $132,900 

for 2019. 

 
• Total wages are subject to Medicare tax, with no limit on the annual wage base. 

 
• Reconcile Social Security wages and tips, Medicare wages and tips, total compensation, advance 

earned income credit, federal income, Social Security, and Medicare tax withholding on the four 

quarterly Forms 941 (or annual Form 944) with Form W-3. 

 

Common Errors on Form W-2 - Do not: 
 
• Omit the decimal point and cents from entries. 

 
• Use ink that is too light.  Use only black ink. 

 
• Make entries that are too small or too large.  Use 12 point Courier font. 

 
• Add dollar signs to money amount boxes. 

 
• Inappropriately check the "Retirement plan" checkbox on box 13. 

 
• Incorrectly format the employee's name in box e. Enter the employee's first name and middle initial in 

the first box, his or her surname in the second box, and his or her suffix (optional) in the third box. 

 
Common Mistakes on Form W-2: 

 
• Money fields out of balance. 

 
• Wrong tax year. 

 
• Wrong data (partial year or prior year). 

 
• Incorrect format for electronic files. 

 
• Name/Social Security Number mismatches. 



1-26 
 

2019 Form W-3 
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2019 Form W-3 

Filing Form W-3 
 

• Who Must File - Employers and other payers must file the correct year Form W-3 to send Copy A of 

Form W-2 to the SSA.  If a business is bought or sold during the year, the employer should refer to 

Rev. Proc.  96-60, 1996-53 I.R.B. 24, for details on who should file the employment tax returns.  A 

household employer must file a W-3 even if only filing a single W-2.  A transmitter or sender (including 

a service bureau, paying agent, or disbursing agent) may sign the W-3 for the employer or payer only 

if the sender is authorized to sign by an agency agreement (either oral, written, or implied) that is valid 

under state law and writes “For (name of payer)” next to the signature. 

 

If an authorized sender signs for the payer, the payer is still responsible for filing, when due, a correct and 

complete W-3 and related W-2s, and is subject to any penalties that result from not complying with these 

requirements.  The sender should be sure the payer’s name and employer identification number (EIN) on 

the W-3 and W-2s are the same as those on Form 941, 944, 943, CT-1, or Schedule H, filed by or for the 

payer.  

 
If an employer has 250 or more W-2s, he or she must file electronically.    

 

• When to File - Employers must file the W-3 with Copy A of the W-2s by January 31, 2020.  The due 

date for electronically filing is also January 31, 2020.  The IRS may assess penalties for each W-2 

filed late.  If applicable, Form 8809, Request for Extension of Time to File Information Returns, should 

be completed and mailed before the due date of the returns for the request to be considered.  You 

must still provide a Form W-2 to your employees by January 31, 2020 even if you request an 

extension to file Form W-3, unless you request an extension of time to furnish W-2s to employees 

also. 

 

• Where to File - Employers must send the entire page of the W-3 with Copy A of the W-2s to the 

Social Security Administration, Data Operations Center, Wilkes-Barre, Pennsylvania 18769-0001.  If 

filing by “Certified Mail” change the ZIP code to 18769-0002.  If mailing using an IRS approved private 

delivery service instead of the U.S. Postal Service, add “ATTN: W-2 Process, 1150 East Mountain 

Drive” to the address and change the ZIP code to 18702-7997. 
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Specific Instructions for Form W-3 
 

The following instructions are for the boxes on the form.  If any box does not apply, it should be left blank. 

 

• Box a - Control Number - This is an optional box that may be used for numbering the whole 

transmittal. 

 

• Box b - Kind of Payer - Mark the box that applies.  Mark only one box unless the second marked box 

is “Third-party sick pay.”  If an employer has more than one type of W-2 (except “Third-party sick 

pay”), each type should be sent with a separate W-3. 

 

 941 - Mark this box if a Form 941, Employer’s Quarterly Federal Tax Return has been filed, and 

no other category applies (except “Third-party sick pay”). 

 
 Military - Mark this box if the employer is a military employer sending W-2s for members of the 

uniformed services. 

 
 943 - Mark this box if a Form 943, Employer’s Annual Tax Return for Agricultural Employees, has 

been filed and W-2s for agricultural employees are being sent.  For nonagricultural employees, 

send their W-2s with a separate W-3. 

 
 944 - Mark this box if a Form 944, Employer’s Annual Federal Tax Return has been filed, and no 

other category applies (except “Third-party sick pay”). 

 
 CT-1 - Mark this box if the employer is a railroad employer sending Forms W-2 for employees 

covered under the Railroad Retirement Tax Act (RRTA).  Do not show employee RRTA tax in 

boxes 3 through 7.  These boxes are only for Social Security and Medicare information.  For 

employees who are subject to Social Security and Medicare taxes, send each group’s W-2s with 

a separate W-3.  Mark the 941 box of that W-3. 

 
 Household employee - Mark this box if the employer is a household employer sending W-2s for 

household employees and employer did not include the household employee’s taxes on Form 

941, Form 944, or Form 943. 

 
 Medicare government employee - Mark this box if the employer is a U.S., state, or local 

agency filing W-2s for employee’s subject only to the 1.45% Medicare tax. 
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 Third-party sick pay - Mark this box if filer is a third-party sick pay payer filing Forms W-2 with 

the “Third-party sick pay” box in box 13 marked.  Another box, such as “941,” should also be 

marked. 

 
• Box c - Total Number of Forms W-2 - Show the number of completed individual W-2s being sent.  

Do not count void forms. 

 
• Box d - Establishment Number - This box may be used to identify separate establishments in a 

business.  A separate W-3 with W-2s for each establishment may be filed even if they all have the 

same EIN, or all W-2s of the same type may be sent with a single W-3. 

 
• Box e - Employer Identification Number - If available, use the label sent with Publication 393.  Make 

any necessary corrections to the label, because use of the label speeds processing.  Place label 

inside brackets in boxes e, f, and g.  If not using preprinted label, enter the nine-digit number assigned 

by the IRS.  The number should be the same as shown on Form 941, 943, or CT-1 and in the 

following format 00-0000000.  Do not use a prior owner’s EIN.  If an employer does not have an EIN 

when filing the W-3, he or she should enter “Applied For,” not a SSN. 

 
• Box f - Employer’s Name - If not using preprinted label, enter same name shown on Form 941, 943, 

or CT-1. 

 
• Box g - Employer’s Address and ZIP Code - If not using preprinted label, enter your address. 

 
• Box h - Other EIN Used This Year - If an EIN, including a prior owner’s EIN, has been used on Form 

941, 943, 944, or CT-1 submitted for 2019 that is different from the EIN reported on the W-3 in box e, 

enter the other EIN used. 

 
• Boxes 1 through 10 - Enter the totals reported in boxes 1 through 10 for the W-2s being transmitted. 

 
• Box 11 - Nonqualified Plans - Enter the total amounts reported in box 11 on the W-2s.  Do not enter 

a code. 

 
• Box 12a - Deferred Compensation - Enter one total of all amounts reported with codes D-H, S, Y, 

AA, and BB in box 12 on the W-2s.  The amounts that should be reported are for 401(k), 403(b), 

408(k) (6), 408(p), 457(b), and 501(c) (18) (D) plans.  Do not include Section 457(f) plans.  Do not list 

each plan separately.  Report these amounts as one lump sum on the W-3 without a code. 

 
• Box 13 - For Third-Party Sick Pay Use Only - Third-party payers of sick pay filing third-party sick 

pay recap Form W-2 and W-3 must enter “Third-party Sick Pay Recap” in this box. 
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• Box 14 - Income Tax Withheld by Payer of Third-Party Sick Pay - Complete this box if there are 

employees who had income tax withheld on third-party payments of sick pay.  Show the total income 

tax withheld by third-party payers on payments to all employees.  Although this tax is included in the 

box 2 total, it must be separately shown here. 

 
• Box 15 - State/Employer’s State I.D. Number - Enter the two-letter abbreviation for the name of the 

state being reported on Form W-2.  Also enter employer state-assigned I.D. number. 

 
• Boxes 16 - 19 - Enter the total of state/local wages and income tax shown in their corresponding 

boxes on the Form W-2 included with this Form W-3.  

 
• Contact Person, Telephone Number, Fax Number, and E-mail Address - This should be the 

person who prepared the Form W-3 and W-2 and who would be able to answer any applicable 

questions. 
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Reconciling Forms W-2, W-3, and 941  
 

The Internal Revenue Service and the Social Security Administration both require that Forms W-2 and W-

3 be reconciled to Form 941 filed throughout the tax year.  The following reconciliation should be 

completed each year: 

 
• Include supplemental wages in total compensation and Social Security and Medicare wages on the 

W-2s and 941. 

 
• Report both Social Security and Medicare wages and taxes separately on all forms. 

 
• Report Social Security taxes on the W-2 in the box for Social Security tax withheld, not as wages.  

Make sure the amount of Social Security taxes for each employee is 6.2% of the amount of Social 

Security wages and tips.  Also, make sure the amount of Social Security taxes for each employee 

does not exceed $8,239.80 for 2019. 

 
• Report Medicare taxes on the W-2 in the box for Medicare tax withheld, not as wages.  Make sure the 

amount of Medicare taxes for each employee is 1.45% of the amount of Medicare wages and tips plus 

any additional Medicare tax of 0.9% if applicable. 

 
• Make sure the total of Social Security wages and Social Security tips for each employee does not 

exceed the annual Social Security wage base of $132,900 for 2019.  There is no wage base limit on 

Medicare wages and tips. 

 
• Verify the amount of federal income tax withheld agrees on all forms. 

 
• Do not report noncash wages not subject to Social Security or Medicare taxes as Social Security or 

Medicare wages. 

 
• Verify the amounts on the W-3 are the total amounts from the W-2. 

 
• Report the amount of advance earned income credit on all forms. 

 
• Exclude allocated tips from all other wage amounts. 
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Electronic Reporting 

 
If an employer has 250 or more W-2s, he or she must now file electronically.  To file Forms W-2 and W-3 

electronically, visit SSA’s Employer Reporting Instructions and Information website at 

www.socialsecurity.gov/employer, select “Go To Log In” or “Go To Register.”  SSA’s “Create Forms W-2 

Online” option allows you to create “fill-in” versions of Forms W-2 for filing with the SSA and to print out 

copies of the forms for filing with state or local governments, distribution to your employees, and for your 

records.  Form W-3 will be created for you based on your Form W-2.  If you experience problems using 

any of the above services within BSO, please contact the SSA at 1-800-772-6270. 

 

Penalties may be imposed if an employer fails to file an information return or files an information return 

with incorrect, incomplete, or unreadable information.  The amount of the penalty is based on when the 

correct returns are filed.  The penalties are: 

 

• $50 for each information return if the correct information is filed within 30 days after the due date with 

a maximum penalty of $250,000 per year ($75,000 for small businesses). 

 
• $100 for each information return if the correct information is filed more than 30 days after the due 

date, but by August 1, 2020, with a maximum penalty of $500,000 per year ($200,000 for small 

businesses). 

 
• $260 for each information return that is not filed at all or is not filed correctly by August 1, 2020, with a 

maximum penalty of $1,500,000 per year ($500,000 for small businesses). 

 
• At least $530 for each information return if there is a failure to file or disregard of the correct 

information requirements due to intentional disregard, with no maximum penalty.  

 
If correct payee statements are not provided to your employees by January 31, 2020 (i.e. required 

information is missing from the return or incorrect information is included on the return) and you cannot 

show reasonable cause, then the amount of penalty is based on when you furnish the correct payee 

statement.  This additional penalty is assessed in the same amounts as the penalty for failure to file 

correct informational returns described earlier. 

 
Generally, penalties will not apply to any failure to file that was due to reasonable cause and not to willful 

neglect. 

 

Note:  A small business is a firm with average annual gross receipts of $5 million or less for the three most 

recent tax years.  

http://www.socialsecurity.gov/employer
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2019 

 Payroll Tax Highlights 

 

Reporting Health Insurance Coverage on Forms W-2 - The Patient Protection and Affordable Care Act 

of 2010 provided that the aggregate cost of the applicable employer sponsored health insurance coverage 

must be reported on Form W-2.  The IRS clarified that the reporting requirement is intended to be for 

informational purposes only and to provide employees with more information regarding their overall health 

care costs.   

Additionally in 2011, the IRS issued a notice that provided relief for certain smaller employers.  Per this 

notice, qualifying employers are not required to report the cost of coverage on Form W-2 for future 

calendar years unless the IRS publishes guidance changing the reporting requirements.  Further, the 

notice must be published in time to give at least six months of advance notice of any change to the 

transition relief.   

 
This relief applies to the following: 

 
• Employers filing fewer than 250 Forms W-2 for the previous calendar year. 

• Employers furnishing Forms W-2 to employees who terminate before the end of a calendar year and 

request a Form W-2 before the end of that year. 

 
 
Additional Medicare Tax - For taxable years after December 31, 2012, there is an additional Medicare 

tax of 0.9%.  The applicable thresholds are below. 

 

Filing Status Threshold Amount 
Married Filing Jointly $250,000 

Married Filing Separately $125,000 

Single $200,000 

Head of Household (with qualifying person) $200,000 

Qualifying Widow(er) with dependent child $200,000 
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Below are a few facts regarding the additional Medicare tax: 

 
• An employer must begin to withhold the additional Medicare tax when the employee’s wages or other 

compensation exceeds $200,000 in a calendar year. 

• The additional Medicare tax should only be assessed to the amount of wages or other compensation 

in excess of $200,000. 

• There is no employer match for the 0.9% of additional tax. 

• An employee cannot request that additional Medicare tax be withheld.  Instead, they should increase 

their Federal income tax withholding. 

 

Record Retention Summary 
 
• Form I-9 - Retain for three years after the date of hire or one year after employment is terminated, 

whichever is later. 

• Form W-4 - Retain for at least three years after employment is terminated. 

• Form A-4 - Retain for at least three years after employment is terminated. 

• All other payroll records and summaries - Retain for at least seven years. 



1-35 
 

 



1-36 
 

 



1-37 
 

 



1-38 
 

 

 

 

 



1-39 
 

 

 



1-40 
 

 

 



1-41 
 

 

 

 



1-42 
 

 

 



1-43 
 

 

 



1-44 
 

 



1-45 
 

 



1-46 
 

 



1-47 
 

 



1-48



1-49



 
Section 2 

 
 

Filing Forms 1095-C, 1099, 1098, 5498, W-2G, W-9, and 8300 
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Filing Forms 1095-C, 1099, 1098, 5498, W-2G, W-9, AND 8300 
 

Form 1095-C 
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Form 1095-C 
 

Form 1095-C - Employer-Provided Health Insurance Offer and Coverage - An Applicable Large 

Employer (ALE) must file Form 1095-C for each of its full-time employees.  An ALE can be a single 

employer or a group of employers that employed an average of at least 50 full-time equivalent employees.  

Full-time employees are those employees who worked an average of 30 hours or more per week.  The 

monthly equivalent of 30 hours per week, for this purpose is 130 service hours.  Each full-time employee 

of an ALE should receive one Form 1095-C.   

 

For 2019 Forms Form 1095-C must be filed by February 28, 2020 (March 31, 2020 if filing electronically).  

If an employer has 250 or more 1095-Cs, the employer must file them electronically.  Employers must 

provide Form 1095-C to employees by January 31, 2020. 

 

Form 1095-C, Part I requires employee and employer basic information such as name, address, and 

taxpayer identification number.  Form 1095-C, Part II requires information regarding the employees offer 

and coverage of health insurance by the employer for the year.  Line 14 requires codes based on the 

specific type of coverage which are listed below. 

 

• 1A - The full-time employee is offered minimum essential, affordable coverage which provides 

minimum value. 

• 1B - The full-time employee is offered minimum essential coverage providing minimum value.  

• 1C - The full-time employee is offered minimum essential coverage providing minimum value and at 

least minimum essential coverage is offered to dependents. 

• 1D - The full-time employee is offered minimum essential coverage providing minimum value and at 

least minimum essential coverage is offered to the spouse. 

• 1E - The full-time employee is offered minimum essential coverage providing minimum value and at 

least minimum essential coverage is offered to the spouse and dependents. 

• 1F - The full-time employee is offered minimum essential coverage NOT providing minimum value to 

employee; employee and spouse or dependent(s); or employee, spouse, and dependents. 

• 1G - The employee is not full-time and is offered coverage for any time during the year and enrolled in 

self-insured coverage for one or more months during the year. 

• 1H - No offer of coverage. 

• 1J - Minimum essential coverage providing minimum value offered to employee; at least minimum 

essential coverage conditionally offered to spouse; minimum essential coverage not offered to 

dependents. 
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• 1K - Minimum essential coverage providing minimum value offered to employee; at least minimum 

essential coverage offered to dependents; and at least minimum essential coverage conditionally 

offered to spouse. 

 

Minimum essential coverage (MEC) refers to health coverage under an eligible employer-sponsored plan.  

Minimum value is provided by a plan if the plan pays at least 60 percent of the costs of benefits and 

provides substantial coverage for hospitalization and physician services. 

 

Line 15 is completed only if code 1B, 1C, 1D, 1E, 1J or 1K is entered on Line 14.  Any applicable Section 

4890H safe harbor codes should be entered on Line 16.  The codes are listed below. 

 

• 2A - Employee not employed during the month. 

• 2B - Employee is not a full-time employee. 

• 2C - The employee is enrolled in the offered coverage. 

• 2D - The employee is in a section 4980H(b) Limited Non-Assessment Period. 

• 2E - Multiemployer interim relief. 

• 2F - Section 4980H affordability Form W-2 safe harbor. 

• 2G - Section 4980H affordability federal poverty line safe harbor. 

• 2H - Section 4980H affordability rate of pay safe harbor. 

 
Form 1095-C, Part III is required if the employer is self-insured.  Part III requires a covered individual’s 

name, social security number, or date of birth, and the months of coverage. 
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Form 1099 
 

Who Must File - See specific instructions for each form.  Generally, if an individual receives a Form 1099 

for amounts that actually belong to another person, the individual is considered a nominee recipient.  He 

or she must file a Form 1099 (the same type as received) for each of the other owners showing the 

amounts allocable to each.  If two corporations merge and the surviving corporation becomes the owner of 

all the assets and assumes all the liabilities of the absorbed corporation, the surviving corporation files 

1099s for reportable payments of both corporations.  If an employer has 250 or more 1099s, he or she 

must file electronically. 

 

Electronic filing of information returns is received by the IRS through the IRS FIRE (Filing Information 

Returns Electronically) System.  Files can be submitted 24 hours a day, 7 days a week.  Results as to 

whether data was accepted are available within 1 to 2 workdays.  The due date for filing information 

returns electronically is March 31, 2020. 

 

When To File - Employers must file Copy A of the 1099 with Form 1096, Annual Summary and 

Transmittal of U.S. Information Returns, by February 28, 2020 (March 31, 2020, if filing electronically).  

Form 1099-MISC must be filed by January 31, 2020 if non-employee compensation is reported in 

box 7.  Brokers may file Forms 1099-B any time after the reporting period they elect to adopt (month, 

quarter, or year) but not later than the due date.  If applicable, Form 8809, Request for Extension of Time 

to File Information Returns, must be completed and mailed before the due date of the returns for the 

request to be considered. 

 

Where To File - If your principal business is located in Alabama, employers must send Copy A of the 

1099s with the 1096 to the Department of the Treasury, Internal Revenue Service Center, Austin, TX 

73301.  The forms must be grouped by form number and type and each group must be submitted with a 

separate 1096.  Employers must furnish Copy B of the 1099 to the recipient by January 31, 2020. 
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General Instructions for Forms 1099 
 

Calendar Year Basis - The entries on Form 1099 must be based on a calendar year.  Use Form 1099 for 

the correct tax year. 

 

Record Retention - Generally, keep copies of information returns filed with the IRS, or have the ability to 

reconstruct the data for at least three years from the due date of the returns.  If backup withholding was 

imposed, or for a Form 1099-C, keep copies for four years. 

 

Recipient Names and Taxpayer Identification Numbers - These numbers are used to associate and 

verify amounts reported to the IRS with corresponding amounts on tax returns.  Therefore, it is important 

to furnish correct names, Social Security Numbers (SSNs), individual taxpayer identification numbers 

(ITINs), or employer identification numbers (EINs) for recipients on the forms sent to the IRS. 

 

Filer’s Name, Identification Number, and Address - The tax identification number for filers of 

information returns, including sole proprietors and nominees/middlemen, is the Federal EIN.  However, 

sole proprietors and nominees/middlemen who are not otherwise required to have an EIN should use their 

SSNs.  A sole proprietor is not required to have an EIN unless he or she has a Keogh plan or must file 

excise or employment tax returns.   

 

Statements to Recipients - Statements provided to borrowers, debtors, insured, participants, 

payers/borrowers, policyholders, students, transferors, or winners must be clear and legible.  Different 

rules apply to furnishing statements to recipients depending on the type of payment (or contribution) 

reported and the form filed. 

 

For Forms 1099-DIV, 1099-INT, 1099-OID, 1099-PATR, and statements reporting timber royalties, in 

addition to the official IRS Form 1099 or an acceptable substitute, the following enclosures may also be 

contained in the statement mailing: 
 
• Forms W-2, W-8, W-9, or other Forms W-2G, 1098, 1099, and 5498 statements. 

• A check.  

• A letter explaining why no check is enclosed. 

• A statement of the person’s account shown on Form 1099, 1098, 3921, 3922, or 5498. 

• A letter explaining the tax consequences of the information shown on the recipient statement. 

 

For Forms 1099-S reporting real estate transactions, a statement must be furnished to the transferor, in 

person, by mail, or electronically containing the same information as reported to the IRS. 
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Statements for Forms 1098, 1098-C, 1098-E, 1098-T, 1099-A, 1099-B, 1099-C, 1099-CAP, 1099-G, 

1099-H, 1099-LTC, 1099-MISC, 1099-Q, 1099-R, 1099-SA, 5498, 5498-ESA, 5498-SA, W-2G, 1099-DIV 

only for Section 404(k) dividends reportable under Section 6047, 1099-INT only for interest reportable 

under Section 6041, or 1099-S can be a copy of the official paper form filed with the IRS.  The statements 

may be combined with other reports or financial or commercial notices, or expanded to include other 

topics of interest to the recipient.  

 

Corrections - If a return is filed with the IRS that shows an error, it must be corrected as soon as 

possible.  In addition, statements must be provided to recipients showing the corrections as soon as 

possible.  Failure to file correct information returns or furnish a correct payee statement may result in a 

penalty. 

 

Payments to Corporations and Partnerships - Payments to corporations must be reported for the 

following:  medical and health care payments; withheld federal income tax or foreign tax; barter exchange 

transactions; substitute payments in lieu of dividends and tax-exempt interest; interest or original issue 

discount paid or accrued to a regular interest holder of a REMIC; acquisitions or abandonments of 

secured property; cancellation of debt; payment of attorneys’ fees and gross proceeds paid to attorneys; 

federal executive agency payments for services; credits for clean renewable energy bonds, Gulf tax credit 

bonds and other qualified tax credit bonds treated as interest; merchant card and third party network 

payments; and businesses paying cash to purchase fish for resale.  Reporting is generally required for all 

payments to partnerships. 

 

Telephone Numbers - The telephone number of a person to contact must be included on the statements 

to recipients of the following: W-2G, 1098, 1098-C, 1098-E, 1098-T, 1099-A, 1099-B, 1099-CAP, 1099-

DIV, 1099-G, 1099-H, 1099-INT, 1099-LTC, 1099-MISC, 1099-OID, 1099-PATR, 1099-Q, and 1099-S.  

The telephone number is not required on forms filed with the IRS.  See general instructions for Forms 

1099 to provide detailed information regarding the special rules used to report payments made through 

foreign intermediaries and foreign flow-through entities on Form 1099. 

 

Criteria for Alabama State Reporting - The dollar criteria for reporting certain 1099 payments to the 

state tax agency in Alabama for 2019 remains at $1,500.  Information returns must be filed by every 

resident individual, corporation, association, or agent making payment of gains, profits, or income (other 

than interest coupons payable to bearer) of $1,500 or more in any calendar year to any taxpayer subject to 

Alabama income tax.  State requirements are subject to change by state.  For complete information on 

state filing requirements, contact the appropriate state tax agencies. 
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Combined Federal/State Filing Program - The Combined Federal/State Filing (CF/SF) Program has 

been established to simplify information returns filing for the taxpayer.  The IRS will forward the 

information returns to participating states free of charge.  Therefore, if you sign up and are approved for 

this program, it will no longer be necessary to report to participating states separately.  Participating states 

for 2019 include Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Georgia, 

Hawaii, Idaho, Indiana, Kansas, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, 

Mississippi, Missouri, Montana, Nebraska, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, 

Oklahoma, South Carolina, and Wisconsin. 

 

The following information returns may be filed under the Combined Federal/State Filing Program: Form 

1099-DIV, Form 1099-G, Form 1099-INT, Form 1099-MISC, Form 1099-OID, Form 1099-PATR, Form 

1099-R, and Form 5498. 

 

Electronic test files must be submitted between November 1, 2019 and February 15, 2020.  Contact the 

IRS for specific instructions regarding Combined Federal/State Filing Program. 
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Preparation of Forms 1099 

 

Form 1099-A - Acquisition or Abandonment of Secured Property - Lenders (do not have to be in the 

business of lending money to be subject to this reporting requirement) who acquire an interest in property 

that was security for a loan or who have reason to know that such property has been abandoned must 

provide the borrower with this form.  An individual may have reportable income or loss because of such 

acquisition or abandonment.  Gain or loss from an acquisition generally is measured by the differences 

between the adjusted basis in the property and the amount of debt cancelled in exchange for the property, 

or, if greater, the sale proceeds.  If the property was abandoned, there may be income from the discharge 

of indebtedness in the amount of the unpaid balance of the cancelled debt.  There may also be a loss 

from abandonment up to the adjusted basis of the property at the time of abandonment.  Losses on 

acquisitions or abandonments of property held for personal use are not deductible. 

 

Property means real property, such as a personal residence, intangible property, or tangible personal 

property held for investment or used in a trade or business.  No reporting is required for tangible personal 

property held only for personal use.  No reporting is required if the property securing the loan is located 

outside the United States and the borrower has furnished the lender a statement, under penalties of 

perjury, that the borrower is an exempt person (unless the lender knows that the statement is false). 

 

If debt is cancelled in connection with a foreclosure or abandonment of secured property in the same 

calendar year, it is not necessary to file both Form 1099-A and Form 1099-C for the same debtor.  You 

may file Form 1099-C only. 

 

Form 1099-B - Proceeds from Broker and Barter Exchange Transactions - Any person, including a 

governmental unit and any subsidiary agency, doing business as a broker or barter exchange must file 

Form 1099-B for each person: 
 
• For whom the broker has sold (including short sales) stocks, bonds, commodities, regulated future 

contracts, foreign currency contracts, forward contracts, debt instruments, etc. 

• Who received cash, stock, or other property from a corporation that the broker knows or has reason to 

know has undergone a change in control or a substantial change in capital structure. 

• Who exchanged property or services through the barter exchange.  Brokers do not have to report the 

sale of certain stock that was obtained from the exercise of a stock option and sold by the broker on 

the same day.  There are also other special cases where no return is required. 

 
The due date for furnishing Forms 1099-B to recipients is February 15.  Trustees and middlemen are 

required to report all items of gross income and proceeds attributable to a trust interest holder (TIH) of a 

Widely Held Fixed Investment Trust (WHFIT) on Forms 1099.   
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Trustees and middlemen must report the amount of non pro-rata partial principal payments, trust sales 

proceeds, redemption proceeds, redemption asset proceeds, sales asset proceeds, and the sales 

proceeds that are attributable to a TIH for the calendar year.  The tax information statement must be 

furnished to a TIH by March 15, 2020.   
 
For more information read the detailed instructions for Form 1099-B. 

 

There are rules regarding the determination of a customer as a corporation.  In regard to sales of all 

securities, if one of the following statements is true a customer can be treated as an exempt recipient. 
 
• “Insurance company,” “indemnity company,” “reinsurance company,” or “assurance company” are 

contained in the name of the customer. 

• The name of the customer indicates that it is an entity listed as a per se corporation under Regulations 

section 301.7701-(2) (b) (8) (i). 

• The customer provides a properly completed exemption certificate on Form W-9 that shows the 

customer is not an S corporation. 

• You receive a Form W-8 that includes a certification that the person whose name is on the form is a 

foreign corporation. 

 

Form 1099-C - Cancellation of Debt - The following must issue a 1099-C if they cancelled a debt owed 

of $600 or more: a Federal government agency, financial institution, credit union, a corporation that is a 

subsidiary of a financial institution or credit union (see exception in instructions), any organization whose 

significant trade or business is the lending of money (such as finance companies or credit card 

companies), and any of the following, its successor or subunit of one of the following: FDIC, Resolution 

Trust Corporation, National Credit Union Administration, any military department, U.S. Postal Service, 

Postal Rate Commission, or any other federal executive agency, including government corporations.  A 

debt is any amount owed including principal, interest, fees, penalties, administrative costs, and fines; to 

the extent they are indebted under Section 61(a)(12).  Form 1099-C must be filed regardless of whether 

the debtor is required to report the cancelled debt as income.  Regulations section 1.6050P-2(b) lists three 

safe harbors under which reporting may not be required for the current year.  For more information see 

the detailed instructions for Form 1099-C. 

 

Do not file Form 1099-C when fraudulent debt is cancelled due to identity theft and the debtor is not liable 

for the debt.  Form 1099-C is to be used only for cancellations of debts for which the debtor may be 

personally liable. 

 

A central phone number by which a recipient debtor can reach a person having knowledge of the 

cancelled debt is required. 
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Form 1099-CAP - Changes in Corporate Control and Capital Structure - Form 1099-CAP is furnished 

by corporations to shareholders who receive cash, stock, or other property from an acquisition of control 

or a substantial change in capital structure and who are not exempt recipients.  

 

Any broker that holds shares on behalf of a customer in a corporation that the broker knows or has reason 

to know based on readily available information has engaged in a transaction of acquisition of control or 

substantial change in capital structure must file Form 1099-B unless the customer is an exempt recipient.  

For more information regarding the above, see the detailed instructions for Form 1099-CAP. 

 

Form 1099-DIV - Dividends and Distributions - A Form 1099-DIV must be filed for each person: 

• To whom dividends and other distributions on stock of $10 or more were paid. 

• For whom any foreign tax on dividends and other distributions on stock was withheld and paid. 

• For whom any Federal income tax was withheld under the backup withholding rules. 

• To whom $600 or more was paid as part of a liquidation.  If required to file Form 1099-DIV, a 

statement must be provided to the recipient. 

 

Trustees and middlemen are required to report all items of gross income and proceeds attributable to a 

trust interest holder (TIH) of a WHFIT on Forms 1099.  Trustees and middlemen must report the gross 

amount of dividend income attributable to a TIH in the appropriate box on Form 1099-DIV, if that amount 

exceeds $10.  A statement must also be furnished with respect to the TIH's interest in the WHFIT by 

March 15, 2020.  For more information, see the detailed instructions for Form 1099-DIV. 

 

Form 1099-R must be used to report all distributions from an employee stock ownership plan that are 

404(k) dividends.  Form 1099-DIV must be used for payments of Section 404(k) dividends directly from 

the corporation to the plan participants or their beneficiaries. 

 
If a credit related to any qualified tax credit bond held by a regulated investment company (RIC) or a real 

estate investment trust (REIT) is determined, then it is interest and should be included in gross income.  

An election can be made to distribute any credits allowed to the shareholders or beneficiaries.  The credits 

distributed by a RIC or REIT are to be reported on Form 1097-BTC instead of the 1099-DIV. 

 
Form 1099-G - Certain Government Payments - File Form 1099-G for each recipient, if certain 

payments, such as: unemployment compensation, state or local income tax refunds, credits, offsets, 

taxable grants, or agricultural payments were made as a unit of a federal, state, or local government.  

Statements must be provided to recipients.  The backup withholding rate is 24%.  A separate Form 1099-

G is now required if reporting distributions from a contributory program treated as unemployment 

compensation.  For more information regarding the above change, see the detailed instructions for Box 1 

on Form 1099-DIV. 
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Box 9 is used for reporting market gain associated with the repayment of Commodity Credit Corporation 

(CCC) loans whether repaid using cash or CCC certificates.  Boxes 10a, 10b, and 11 are used to report 

state income tax withholding on unemployment compensation required by certain states.  Governmental 

paid family leave program payments should be included in Box 1. 

 

Form 1099-H - Health Coverage Tax Credit Advance Payments - File 1099-H for any advance 

payments received in the course of your trade or business during the calendar year of qualified health 

insurance payments for the benefit of eligible trade adjustment assistance (TAA), Alternative TAA, 

Reemployment TAA, or Pension Benefit Guaranty Corporation (PBGC) recipients and their qualifying 

family members.   

 

Form 1099-INT - Interest Income - A Form 1099-INT must be filed for each person: 

• To whom amounts reportable in Boxes 1, 3, and 8 of at least $10 was paid (except for the $600 limit 

for interest paid in the course of a trade or business). 

• For whom any foreign tax on interest was withheld and paid. 

• From whom any Federal income tax was withheld (and not refunded) under the backup withholding 

rules regardless of the amount of the payment.  Statements must be provided to recipients.  

 

Entities should only report interest payments made in the course of a trade or business including federal, 

state, and local government agencies and activities deemed nonprofit, or for which they were a 

nominee/middleman.  Form 1099-INT is not required for payments made to certain payees including a 

corporation, a tax-exempt organization, any IRA, Archer MSA, or health savings account (HSA), a U.S. 

agency, a state, the District of Columbia, a U.S. possession, a registered securities or commodities 

dealer, nominees or custodians, brokers, or notional principal contract (swap) dealers.   

 

Do not report tax-deferred interest, such as interest that is earned but not distributed from an IRA.  

Trustees and middlemen are required to report the gross amount of interest attributable to a TIH of a 

WHFIT on Form 1099-INT, if that amount exceeds $10.  A statement must also be furnished to TIHs by 

March 15, 2019.   

 

The credit allowable to holders of certain tax credit bonds (such as the qualified energy conservation 

bonds) is treated as interest and should be reported in Box 1. 

 

Form 1099-DIV should now be used to report exempt-interest dividends from a mutual fund or other 

regulated investment company (RIC).  These amounts were previously reported on Form 1099-INT.  

Boxes 15-17 are used to report state income tax withheld, the state withheld taxes were remitted to and 

the state identification number.  For more information regarding the above changes, see the detailed 

instructions for Form 1099-INT. 
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Form 1099-K - Merchant Card and Third Party Network Payments - Payments made in settlement of 

reportable payment transactions by a payment settlement entity (PSE) must be reported on Form 1099-K.  

Every PSE, which in any calendar year makes one or more payments in settlement of reportable payment 

transactions, must file an information return (Form 1099-K) with respect to each participating payee for 

that calendar year. 

 

A bank or other organization that has the contractual obligation to make payment to participating payees in 

settlement of payment card transactions is a PSE.  A PSE can also be a central organization that has the 

contractual obligation to make payments to participating payees of third party network transactions. 

 

If the participating payee has a foreign address or payments are made outside of the U.S. to an offshore 

account, then the PSE that is a U.S. payer or U.S. middleman is not required to file Form 1099-K.  The 

exception would be if the PSE did not have documentation prior to payment that the payment was made to 

a foreign person or if the PSE knows or has reason to know that the participating payee is a U.S. person. 

For Form 1099-K purposes the following transactions are non-reportable: 
 
• A withdrawal of funds at an automated teller machine (ATM) via payment card, or a cash advance or 

loan against the cardholder's account.  

• A check issued in connection with a payment card that is accepted by a merchant or other payee. 

• Any transaction in which a payment card is accepted as payment by a merchant or other payee who is 

related to the issuer of the payment card.  

 

If you are required to file Form 1099-K, you must provide a statement to the recipient by                  

January 31, 2020.  For detailed instructions to complete this return, see the instructions for Form 1099-K. 

 

Form 1099-LTC - Long-Term Care and Accelerated Death Benefits - Form 1099-LTC must be filed if 

long-term care benefits, including accelerated death benefits were paid.  Payers include insurance 

companies, governmental units, and viatical settlement providers.  Report payments only if the 

policyholder is an individual.  A statement must be provided to both the policyholder and to the insured.  

Long-term benefits include:   

• Any payments made under a product that is advertised, marketed, or offered as long-term care 

insurance (whether qualified or not). 

• Accelerated death benefits (excludable in whole or in part from gross income under section 101(g)) 

paid under a life insurance contract or paid by a viatical settlement provider.  
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Form 1099-MISC 

 
Form 1099-MISC - Miscellaneous Income - File a Form 1099-MISC for each person to whom was paid:  
 
• At least $10 in royalties or broker payments in lieu of dividends or tax-exempt interest. 

• At least $600 in rents, services (including parts and materials), prizes and awards, other income 

payments, medical and health care payments, crop insurance proceeds, or cash payment for fish (or 

other aquatic life) purchased from anyone engaged in the trade or business of catching fish, or 

generally, the cash paid from a notional principal contract to an individual, partnership, or estate. 

• Any fishing boat proceeds. 

• Gross proceeds paid to an attorney.  In addition, use this form to report direct sales made of at least 

$5,000 of consumer products to a buyer for resale anywhere other than a permanent retail 

establishment.  This form must also be filed for each person from whom any Federal income tax was 

withheld under the backup withholding rules regardless of the amount of the payment.  Report only 

payments made in the course of your trade or business, including those made by federal, state, or 

local governmental agencies, and nonprofit organizations.  Statements must be provided to recipients. 
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Some payments although taxable to the recipient, are not required to be reported on Form 1099-MISC.  

These generally include: payments to corporations, payments for merchandise, telegrams, telephone, 

freight, storage and similar items, payments of rent to real estate agents, wages paid to employees, 

military differential wage payments made to employees while they are on active duty in the Armed Forces 

or other uniformed services, business travel allowances paid to employees, cost of current life insurance 

protection, certain payment card transactions if a payment card organization has assigned a 

merchant/payee a Merchant Category Code (MCC) indicating that reporting is not required, and payments 

to a tax-exempt organization, the United States, a state, the District of Columbia, a U.S. possession, or a 

foreign government. 

 

Make sure certain payments are reported in the proper box because the IRS uses this information to 

determine whether the recipient has properly reported the payment.  Most of the boxes on Form 1099-

MISC are self-explanatory.  However, further guidance may be needed to complete Box 3 and/or Box 7.  

Box 3 is generally used to report payments such as prizes, awards, taxable damages, or other taxable 

income.  The prize and award payments must not be for services performed.  Taxable damages include 

punitive damages and damages for nonphysical injuries or sickness.  Refer to the detailed instructions for 

Form 1099-MISC for other payments reportable in Box 3. 

 

Box 7 is generally used to report payments made to independent contractors.  If Form 1099-MISC is 

used to report non-employee compensation in Box 7, the due date is January 31, 2020 whether 

filing via paper or electronically.  Another reportable payment in Box 7 is attorneys’ fees of $600 or 

more paid in the course of a trade or business.  The preparer must obtain the attorney’s taxpayer 

identification number (TIN).  The exemption from reporting payments made to corporations no longer 

applies to payments for legal services.  Therefore, report attorneys’ fees (in Box 7) or gross proceeds (in 

Box 14) as described above to corporations that provide legal services.  For examples of other payments 

reportable in Box 7, see the detailed instructions for Form 1099-MISC. 

 

Trustees and middlemen are required to report related items of income on Form 1099-MISC.  A statement 

must also be furnished to the TIH.  For more information, see the instructions for Form 1099-MISC. 

 
The due date for furnishing Forms 1099-MISC to recipients is February 15, 2020 if substitute payments or 

gross proceeds paid to an attorney are being reported.  Otherwise, the due date is January 31, 2020. 
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Form 1099-OID - Original Issue Discount - File this form if the original issue discount includible in gross 

income is at least $10, and the issuer is any of the following:   
 
• An issuer with any bond outstanding or other evidence of indebtedness in registered or bearer form 

issued with OID. 

• An issuer of a certificate of deposit (CD) made, purchased, or renewed after 1970 if the CD has OID 

and a term of more than one year. 

• A financial institution having other deposit arrangements, such as time deposits or bonus-savings 

plans (if the arrangements have OID) having a term in excess of one year. 

• A broker or other middleman holding an OID obligation, including CDs, as nominee for the actual 

owner.  

• A trustee or middleman of a widely held fixed investment trust (WHFIT) or widely held mortgage trust 

(WHMT). 

• A real estate mortgage investment conduit (REMIC), a holder of an ownership interest in a financial 

asset securitization investment trust (FASIT), or an issuer of a collateralized debt obligation (CDO).  

Also, file this form if taxes were withheld and paid for any foreign tax on OID or Federal income tax 

was withheld (and not refunded) under the backup withholding rules even if the amount of the OID is 

less than $10.  Statements must be furnished to recipients. 

 
Form 1099-OID is not required for payments made to certain payees including a corporation, a tax-exempt 

organization, any IRA, an Archer MSA or Medicare Advantage MSA, a U.S. agency, a state, the District of 

Columbia, a U.S. possession, or a registered securities or commodities dealer. 

 

Box 10 was added to report bond premium.  Boxes 11 - 13 are used to report state income tax withheld, 

the state withheld taxes were remitted to, and the state identification number.   

 

Trustees and middlemen are required to report the gross amount of original issue discount of the WHFIT 

attributable to a TIH on Form 1099-OID, if that amount exceeds $10.  A statement must also be furnished 

to TIHs by March 15, 2020.  For more information, see the detailed instructions for Form 1099-OID. 

 

Form 1099-PATR - Taxable Distributions Received From Cooperatives - File this form for each 

person to whom the cooperative has paid at least $10 in patronage dividends and other distributions 

described in Section 6044(b) or from whom any Federal income tax was withheld under the backup 

withholding rules regardless of the amount of the payment.  Statements must be provided to recipients.  A 

cooperative determined to be primarily engaged in the retail sale of goods or services that are generally 

for personal, living, or family use of the members may ask for and receive exemption from filing Form 

1099-PATR. 
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Form 1099-Q - Payments from Qualified Education Programs - File Form 1099-Q for distribution or 

transfer made from qualified tuition programs defined under section 529 and 530.  Any distribution or 

transfer made from a Coverdell ESA will be reported on Form 1099-Q, not Form 1099-R.  Statements 

must be provided to recipients.   

 

Form 1099-R - Distributions from Pensions, Annuities, Retirement or Profit Sharing Plans, IRAs, 

Insurance Contracts, etc. - Form 1099-R must be filed for each person to whom a $10 or more 

designated distribution from: profit-sharing or retirement plans, IRAs, annuities, pensions, insurance 

contracts, survivor income benefit plans, permanent and total disability payments under life insurance 

contracts, charitable gift annuities, etc. was made whether or not federal income tax was withheld.  

Statements must be provided to recipients. 

 

Also, report death benefit payments made by employers that are not made as part of a pension, profit-

sharing, or retirement plan.  Reportable disability payments made from a retirement plan must also be 

reported on this form. 

 

See the detailed instructions of Form 1099-R for complete details regarding reporting requirements for 

IRA distributions, corrective distributions, distributions to beneficiaries from a nonqualified deferred 

compensation plan (now reported on Form 1099-MISC), distribution of dividends from an ESOP, partial 

exchanges of annuity contracts and changes made to the Guide to Distribution Codes. 

 

Form 1099-S - Proceeds from Real Estate Transactions - File this form to report the sale or exchange 

of real estate.  Generally, reporting is required if the transaction consists in whole or in part of the sale or 

exchange of money, indebtedness, property, or services for any present or future ownership interest in 

any of the following: 
 
• Improved or unimproved land, including air space. 

• Inherently permanent structures, including any residential, commercial, or industrial building. 

• A condominium unit and its appurtenant fixtures and common elements, including land. 

• Stock in a cooperative housing corporation. 

 
Payments of timber royalties made under a pay-as-cut contract are reportable under section 6050N.  

Statements must be provided to transferors.  The detailed instructions for Form 1099-S provide a list of 

transactions that are not reportable. 

 
The due date for furnishing Forms 1099-S to recipients is February 15, 2020. 
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Form 1099-SA - Distributions from a Health Savings Account, Archer Medical Savings Account, or 

Medicare Advantage Medical Savings Account - File to report distributions made from a Health 

Savings Account (HSA), Archer Medical Savings Account (MSA), or Medicare Advantage Medical Savings 

Account (MA MSA).  The distribution may have been paid directly to a medical service provider or to the 

account holder.  A separate return is required for each type. 

 

Do not report a trustee-to-trustee transfer from one Archer MSA or MA MSA to another Archer MSA or MA 

MSA, one Archer MSA to an HSA, or from one HSA to another HSA.  For reporting purposes, 

contributions and rollovers do not include transfers. 

 

Do not report as a distribution on this form the excess employer contributions (and the earnings on them) 

withdrawn from employee HSAs by the employer. 

 

Forms 3921 and 3922 - Forms 3921 and 3922 report Incentive Stock Option (ISO) and Employee Stock 

Purchase Plan (ESPP) transactions, respectively.  Specifically, corporations that transfer any employee a 

share of stock pursuant to that employee’s exercise of an ISO or transfer legal title of a share of stock 

acquired by the employee pursuant to the employee’s exercise of an option under an ESPP and described 

in section 423(c) must report the transaction on these forms.  These transactions were originally reported 

only to employees.  Copy B should be furnished to the employee by January 31 of the year following the 

year of exercise of the ISO or first transfer of stock acquired through the ESPP.  Copy A should be paper 

filed by February 28 (or electronically filed by March 31) of the year following the year of exercise of the 

ISO or first transfer of stock acquired through the ESPP. 

 

Review the detailed instructions for exceptions to filing for each of these forms. 

 

Form 1098 
 

Use Form 1098, Mortgage Interest Statement, to report mortgage interest (including points) of $600 or 

more received during the year in the course of a trade or business from an individual, including a sole 

proprietor.  The $600 threshold applies separately to each mortgage; thus, file a separate Form 1098 for 

each mortgage.  An account number is required if you have multiple accounts for a recipient for whom you 

are filing more than one Form 1098.  

 

The Surface Transportation and Veterans Health Care Choice Improvement Act of 2015 requires forms 

issued after December 31, 2016 to include the address or a description of the property securing the 

mortgage, the outstanding principal as of January 1st of the Form year, and the mortgage origination date. 
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Box 2 is used to enter the outstanding mortgage principal as of January 1.  Box 8 is used to enter the 

address of the property securing the mortgage if it is different from the payer/borrower’s address.  If the 

property has no address, Box 9 is used to provide a description of the property.  In 2017, Box 10 was 

added to provide the number of properties securing the mortgage. 

 

Form 1098 is not required if the interest is not received in the course of a trade or business.  For example, 

an individual holds the mortgage on a former personal residence.  A buyer makes mortgage payments to 

the individual.  The individual is not required to file Form 1098. 

 

For more specific information regarding any of the above, see the instructions for Form 1098. 

 
Form 1098-C 

 

File Form 1098-C, Contributions of Motor Vehicles, Boats, and Airplanes, for each contribution of a 

qualified vehicle that has a claimed value of more than $500.  A qualified vehicle is any motor vehicle 

manufactured primarily for use on public streets, roads, and highways, a boat, or an airplane.  However, 

property held by the donor primarily for sale to customers, such as inventory of a car dealer, is not a 

qualified vehicle.  A contemporaneous written acknowledgment of the contribution (that agrees to Form 

1098-C filed) must be provided to the donor if the contributed qualified vehicle has a claimed value of 

more than $500.  The Copy B of Form 1098-C may be used.  Penalties can be imposed on the donee 

organization if the donee organization knowingly furnishes a false or fraudulent acknowledgment or fails to 

furnish an acknowledgment properly. 

 

If your location is in Alabama, then your return should be mailed to:  Department of the Treasury, Internal 

Revenue Service Center, Austin, TX 73301. 

 

Form 1098-E 
 

Form 1098-E, Student Loan Interest Statement, must be filed by any financial institution, governmental 

unit (or any of its subsidiary agencies), educational institution, or any other person to report student loan 

interest of $600 or more received from an individual during the year in the course of trade or business.  

Statements must be provided to borrowers. 

 

Box 2 is to be checked if the amount in Box 1 does not include loan origination fees and/or capitalized 

interest for loans made before September 1, 2004. 
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Form 1098-T 

 

Form 1098-T, Tuition Payments Statement, must be filed by eligible educational institutions that received 

qualified tuition and related expenses or made reimbursements or refunds of such tuition and expenses.  

Institutions must file a separate Form 1098-T for each student from whom tuition was received or 

reimbursement or refund was made.  No reporting is required for courses for which no academic credit is 

offered by the institution (even if the student is enrolled in a degree program), nonresident alien students 

(unless requested by the student) and students whose qualified tuition and related expenses are entirely 

waived or paid entirely with scholarships.  No reporting is required for formal billing arrangements between 

an institution and a government entity, as well as arrangements between an institution and an employer.  

An insurer must file for each individual to whom reimbursements or refunds of qualified tuition and related 

expenses were made.  An institution or insurer, in addition to its name, address, and phone number, may 

also include information on a third party service provider. 

 

The instructions describe rules for choosing to report either the net amount of payments received (Box 1), 

or the net amount billed (Box 2), for qualified tuition and related expenses during the calendar year.  A 

change in reporting method is reported (Box 3) and adjustments made to payments received, or amounts 

billed, for qualified expenses that were reported for a prior year will be reported separately (Box 4).  

Scholarships and grants will be reported (Box 5) and adjustments made during the year to scholarships 

reported for a prior year are reported separately (Box 6).  If the amount reported in Box 1 or 2 includes 

payments received, or amounts billed, for an academic period beginning in January through March of 

2015, Box 7 must be checked.  If student was at least a half-time student during any period that began in 

2014, Box 8 must be checked.  If student was a graduate student, check Box 9.  An insurer may report 

reimbursements and refunds of qualified tuition and related expenses under an insurance contract (Box 

10). 
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Form 5498 

 

File Form 5498, Individual Retirement Arrangement Contribution Information, with the IRS on or before 

May 31, 2020, to report contributions, including any catch-up contributions, and fair market value of an IRA 

account.  See the detailed instructions of Form 5498 for complete details regarding special reporting for 

U.S. Armed Forces in designated combat zones, disaster relief reporting, airline payment amounts, 

qualified settlement income, repayment of qualified reservist distributions, and military death gratuities and 

service members’ group life insurance (SGLI) payments. 

 

Form 5498-ESA 
 

Form 5498-ESA, Coverdell ESA Contribution Information, is used to report Coverdell ESA contributions, 

including rollover contributions.  You must furnish Copy B to the beneficiary for any calendar year by      

May 1, 2020.  File Copy A with the IRS by May 31, 2020.  For more information regarding this form, see 

the instructions for Form 5498-ESA. 

 

Form 5498-SA 
 

File Form 5498-SA with the IRS on or before May 31, 2020, for each individual an HSA, Archer MSA, or 

Medicare Advantage MSA (MA MSA) was maintained in 2019.  For contributions to an HSA or Archer 

MSA made between January 1 and April 15, 2020, obtain the participant’s designation of the year for 

which the contributions are made.  For reporting purposes, contributions and rollovers do not include 

transfers. 

 

Do not report as a contribution on this form the excess employer contributions (and the earnings on them) 

withdrawn from employees HSAs by the employer. 

 

Statements must be provided to participants by May 31, 2020.  You may, but are not required to, provide 

participants with a statement showing the December 31, 2019 FMV of the account by January 31, 2020. 
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Form W-2G 
 

File Form W-2G, Certain Gambling Winnings, to report gambling winnings and any federal income tax 

withheld on those winnings.  The requirements for reporting withholding depend on the type of gambling, 

the amount of the gambling winnings, and generally the ratio of the winnings to the wager.  The types of 

gambling are grouped as follows: 

 
• Horse racing, dog racing, jai alai, and other transactions not included below. 

• Sweepstakes, wagering pools, and lotteries (including state conducted lotteries). 

• Bingo, keno, and slot machines. 

• Poker tournaments. 

 

A statement must be provided to the winner.  If the person receiving the winnings is not the actual winner, 

or is a member of a group of winners on the same winning ticket, the payer must file Form W-2G based 

on Form 5754.  The person receiving the winnings must furnish all the information required by Form 5754.  

However, a recipient of winnings from a state-conducted lottery need not provide identification other than 

his or her taxpayer identification number (TIN). 
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Form W-9 
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Form W-9 
 

Form W-9 (Request for Taxpayer Identification Number and Certification Form) - Form W-9 is used 

by persons required to file information returns with the IRS to get the payee’s correct taxpayer 

identification number (TIN).  It is a requirement to maintain the confidentiality of information obtained 

relating to the taxpayer’s identity and such information may only be used to comply with the tax laws. 

 

Form W-9 requires the payee to furnish their TIN and certify that the number furnished is correct.  For an 

individual, the TIN is a Social Security number.  For a business, the TIN is a Federal Employer 

Identification number.  For an LLC that is disregarded as an entity separate from its owner, use the 

owner's TIN.  Do not enter the disregarded entity's EIN. 

 

If a payee fails to furnish you with his or her correct TIN, you must withhold and remit a percentage of 

certain taxable payments.  These include, but are not limited to: interest, dividends, patronage dividends, 

rents, royalties, commissions, and non-employee compensation.  Furthermore, you are required to have 

on file a completed Form W-9 for certain payees.  We suggest you adopt the policy of requiring completed 

Form W-9s from all vendors before releasing payment. 

 

Gross proceeds and basis information are required to be reported to S corporations for any sale of a 

covered security acquired by an S corporation (other than a financial institution).  

 

Backup Withholding Requirements 
 

Interest, dividends, patronage dividends (only if at least half of the payment is in money), rents, profits, 

other gains, royalties, commissions, non-employee compensation, broker and barter exchange 

transactions, and certain payments from fishing boat operators made in 2019 may be subject to backup 

withholding.  The backup withholding rate is 24% for reportable payments made in 2019. 

Backup withholding will also apply in the following cases: 
  
• The payee fails to furnish his or her taxpayer identification number (TIN). 

• IRS notifies the provider to impose backup withholding because the payee furnished an incorrect TIN. 

• IRS notifies the provider that the payee is subject to backup withholding. 

• Payee fails to certify that he or she is not subject to backup withholding. 

• Payee fails to certify the TIN when required. 

 

Some payees are exempt from backup withholding.  For a list of types of exempt payees and other 

information, see Form W-9 and Instructions for the Requester of Form W-9. 
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Generally, the period for which backup withholding should be withheld is as follows: 

 

• Failure to Furnish TIN in the Manner Required - Withhold on payments made until the TIN is 

furnished in the manner required, unless the payee has applied for a TIN.  The payee may certify to 

this on Form W-9 by noting “Applied For” in the TIN block and by signing the form.  This form then 

becomes an “awaiting-TIN” certificate, and the payee has 60 days to obtain and furnish a TIN.  If a 

TIN is not received from the payee within 60 days, begin backup withholding and continue until TIN is 

provided.  The 60-day exemption from backup withholding applies only to interest and dividend 

payments and certain payments made with respect to readily tradable instruments.  Therefore, any 

other payment, such as non-employee compensation, is subject to backup withholding even if the 

payee has applied for and is awaiting a TIN. 

• Notice from IRS that Payee’s TIN is Incorrect (“B” notice) - May elect to withhold on any 

reportable payment made to the account(s) subject to backup withholding after receipt of the “B” 

notice, but must withhold on any reportable payment made to the account more than 30 business 

days after receipt of the “B” notice.  Stop withholding within 30 days after receipt of a certified Form 

W-9.  The IRS will furnish a notice to the payer who is required to promptly furnish a copy of such 

notice to the payee. 

• Notice from IRS that Payee is Subject to Backup Withholding due to Notified Payee 

Underreporting (“C” notice) - May elect to withhold on any reportable payment made to the 

account(s) subject to backup withholding after receipt of the “C” notice, but must withhold on any 

reportable payment made to the account more than 30 business days after receipt of the “C” notice.  

The IRS will notify the payer, in writing, when to stop withholding or the payee may furnish a written 

certification from the IRS stating when withholding should stop.  In most cases, the stop date will be 

January 1 of the year following the year of the notice.  The payer must notify the payee when 

withholding under this procedure starts. 

• Payee Failure to Certify that he or she is not Subject to Backup Withholding - Withhold on 

reportable interest and dividends until certification has been received. 
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Report of Cash Payments over $10,000 
 

Any person engaged in a trade or business, that in the course of the trade or business, receives cash 

exceeding $10,000 in one transaction or two or more related transactions, must file Form 8300.  Cash 

includes coin and currency of the U.S. and any foreign country, a cashier’s check, bank draft, traveler’s 

check, or money order.  Cash does not include a check drawn on the payer’s own account, such as a 

personal check, regardless of the amount.  A designated reporting transaction is a retail sale of a 

consumer durable, a collectible, or a travel or entertainment activity.  A related transaction includes the 

following: 
 
• Any transactions conducted between a payer (or its agent) and the recipient in a 24-hour period.  This 

transaction must be aggregated and reported as a single transaction. 

• Any transactions occurring during a period of more than 24 hours if the recipient knows, or has reason 

to know, that each transaction connects to form a series of transactions.  (A Form 8300 may be 

voluntarily filed for any suspicious transaction even if it does not exceed $10,000.) 

 

How and when receipts of cash deposits, cash installment payments, or other similar payments or 

prepayments must be reported depends upon the dollar amounts of the initial and subsequent payments. 
 
• If the initial payment exceeds $10,000, it must be reported on Form 8300 within 15 days. 

• If the initial payment does not exceed $10,000, then the recipient must add the subsequent payments 

made within one year to the initial payment until the total exceeds $10,000, at which time the recipient 

must file Form 8300 within 15 days. 

• If a report is required under the rules prescribed above and, within a one-year period of the initial 

payment, a later payment or payments (not previously reported) with respect to the same transaction 

or a related transaction is made that, individually or in the aggregate, exceeds $10,000, that later 

payment or payments must be separately reported.  The report must be made within 15 days after 

receipt of the single payment that exceeds $10,000 or within 15 days after receipt of the payment that 

causes the aggregate amount received in the one-year period to exceed $10,000. 

• If two or more separately reportable payments are received less than 15 days apart, the recipient may 

elect to make a single report for all payments no later than the date the first separate report would be 

required. 

 

Clerks of federal or state courts must file Form 8300 if more than $10,000 in cash is received as bail for 

an individual(s) charged with certain criminal offenses. 
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There are five exceptions to Form 8300 reporting requirements. 

 
• Financial institutions required to file a Form 104, Currency Transaction Report, do not have to file a 

Form 8300 for the same transaction. 

• Casinos required to file a Form 103 do not have to file a Form 8300 for the same transaction. 

• A person receiving cash for reasons other than in the person’s trade or business does not have to file 

a Form 8300. 

• Cash transactions that occur entirely outside the 50 states and the District of Columbia are generally 

exempt from the reporting requirements. 

• An agent who receives cash from a principal, if the agent uses all of the cash within 15 days in a 

second transaction that is reportable on Form 8300 or Form 104, and discloses all information needed 

to fulfill the requirements on Part II of Form 8300 or Form 104 to the recipient of the cash in the 

second transaction.  

 

Form 8300 should be filed with the Internal Revenue Service, Detroit Computing Center, P.O. Box 32621, 

Detroit, MI  48232, or hand carried to the local IRS office by the fifteenth day after the transaction date.  A 

copy should be made and kept for at least five years.  

 

The recipient may be subject to penalties for failure (or causing the failure) to file a report, for filing of a 

false or fraudulent report, and for structuring (or attempting to structure) transactions to avoid the reporting 

requirements.  A minimum penalty of $25,000 may be imposed if the failure is due to intentional disregard 

of the cash reporting requirements.  These violations may also be subject to criminal prosecution, which 

may result in up to five years imprisonment and/or fines up to $250,000 for individuals and $500,000 for 

corporations. 

 

A written or electronic statement must be provided to each person named on a required Form 8300 on or 

before January 31 of the year following the calendar year in which the cash is received.  The statement 

must include the following: 
 
• Name, telephone number, and address of the information contact for the business. 

• Total aggregate amount of reportable cash received. 

• State that the information was furnished to the IRS. 
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Highlights 

Form 1099-MISC - If non-employee compensation is reported in box 7, the form is due to the IRS by 

January 31, 2020.  

Form 1099 - Increased penalties 

• $50 penalty for filing a 1099 not more than 30 days late.

• $100 penalty for filing a 1099 more than 30 days late and before August 1, 2020.

• $260 penalty for filing a 1099 on or after August 1, 2020.

• $530 penalty for intentional failure to file.

The penalties above apply per 1099 that is required to be issued. 



 

Section 3 
 
 

Classification of Worker 
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Classification of Worker 

The Voluntary Classification Settlement Program (VCSP) offers generous settlement terms and provides 

audit relief for prior years.  The idea is to make it easier for voluntary resolution of worker classification 

issues which would result in increased tax compliance.  The program is available to businesses, tax-

exempt organizations, and government entities who want to prospectively treat workers previously 

classified as independent contractors or other non-employees as employees. 

In order to be eligible to participate in the VCSP, the following must be true: 

• Must have consistently treated the workers as non-employees.

• Must have filed all required Forms 1099 for each of the workers for the previous three years.

• Must not currently be under IRS or Department of Labor/state government agency (concerning

classification of workers) audit.

A few of these requirements are similar to the Section 530 requirements.  However, these requirements 

are much broader as compared to Section 530.  For instance, no reasonable basis for the treatment of 

workers as non-employees is required and only the previous three years reporting is required compared to 

all post-’78 periods. 

To participate in the program, the taxpayer will apply using Form 8952.  This application can be filed 

anytime, but it should be filed at least 60 days before the date a service recipient wants to begin treating 

the class or classes of workers as employees.  The IRS will review the application and verify the eligibility. 

Then, the taxpayer will be contacted to complete the process after accepting the application.  Once 

accepted, a closing agreement with the IRS will be finalized with the terms of the VCSP.  At this time, the 

taxpayer will be required to make full and complete payment of the amount due, if any, under the 

agreement. 

As part of the closing agreement, the taxpayer agrees to prospectively treat the class of workers as 

employees for future tax periods.  In exchange, the taxpayer will: 

• Pay 10% of the employment tax liability that may have been due on compensation paid to the workers

for the most recent tax year.

• Not be liable for any interest or penalties on the liability.

• Not be subject to an employment tax audit for the worker classification of the workers for prior years.

• Agree to extend the period of limitations on assessment of employment taxes for three years for the

first, second, and third calendar years beginning after the date they began to treat the workers as

employees according to the agreed upon VCSP closing agreement.
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Focus on Correcting Worker Classification Issues - The Department of Labor (DOL) has initiated a 

“We Can Help” campaign that encourages workers, who believe they are not being properly paid or 

classified, to contact the DOL for assistance.  The DOL and the IRS are both continuing to ramp up efforts 

to correct worker classification issues by adding enforcement agents and raising their budgets to increase 

investigations and examinations focusing on misclassified workers. 

The U. S. Department of Labor and the Alabama Department of Labor signed an exchange of information 

agreement in 2014.  Worker classification audits by both federal and state agencies are expected to rise 

because of this.   

Various states are also stepping up efforts to correct misclassification of workers.  Large fines are being 

added to the already existing penalties for each misclassification.  For example, California passed 

legislation in 2011 that allowed for civil penalties ranging from $5,000 - $15,000 for each violation.  If the 

violations were a “pattern of practice” the penalties range from $10,000 - $25,000 for each violation. 



3-3

General Considerations 

A worker's status as an employee or as an independent contractor is a classification with significant tax 

consequences for both the business owner and the worker.  

• Payroll Taxes - The party required to bear the burden of employment tax obligations is determined

according to the worker's classification.

• Employee Benefit Plans - The Internal Revenue Code allows employers a business deduction for

contributions to benefit plans for qualified employees.  Independent contractors, however, must

establish their own plans.  As a result of worker misclassification, an employer may lose its qualified

status for employee benefit and pension plans and the related expense deductions for these plans.

Benefits of the Independent Contractor Status 

For the Worker: 

• Medical Insurance - A self-employed individual (or a partner or a more than 2% shareholder of an S

corporation) can deduct as a business expense 100% of medical insurance premiums paid for

himself, his spouse, and his dependents from their gross income.  The deduction cannot exceed the

net earnings from self-employment.  (See Section 1 page 1-30 for more information regarding this

deduction.)

• Travel and Entertainment - Self-employed individuals may claim deductible portions of meal, travel,

and entertainment expenses in full.

For the Employer: 

• Reduced Payroll Costs - For workers treated as independent contractors, employers are not liable

for federal income tax, FICA (withholding or matching), or FUTA taxes.  They are also not responsible

for state income tax withholding or SUTA for independent contractors.
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Developing a Classification System 

“Worker classification” is the process of determining whether a worker is an employee or independent 

contractor.  Unless a worker’s status is statutorily defined, his status as an employee or independent 

contractor is determined under common law.  Under common law, workers over whom the payer legally 

can control what must be done and how it must be done are employees.  The law focuses on the RIGHT 

to control, regardless of the control actually exercised.  You should be aware that different definitions of 

employee and independent contractor apply for different purposes.  For instance, a worker may be 

classified as an employee for payroll tax purposes but as an independent contractor for Federal Wage and 

Hour laws.  Even using a system, businesses may find it difficult to classify certain workers.  However, a 

system might prevent improper misclassifications.   

The following 4 step process can be used to classify workers: 

Step 1 - Test for statutory employee.  

Step 2 - Assess possible Section 530 relief. 

Step 3 - Test for statutory non-employee. 

Step 4 - Apply the common law rules. 

• Step 1 - The following workers are considered statutory employees for payroll tax purposes:

compensated corporate officers, agent drivers, full-time traveling salespersons, and full-time life

insurance salespersons.

To qualify as statutory employees, workers must meet ALL of the following requirements 

(excludes corporate officers): (1) the worker must contract to perform the work personally, (2) 

the worker’s only substantial investment in the business is in transportation used to perform 

the job duties, and (3) the worker and the employer have an ongoing work relationship. 

Because each payroll tax law (federal income tax withholding (FITW), FICA, and FUTA) treats 

different occupations as statutory employees, it is possible for a worker to be an employee for 

one but not all of the payroll tax statutes. 

A worker who meets the requirements for a statutory employee AND the tests for common 

law employee is treated as a common law employee for ALL payroll tax statutes.  Except for a 

full-time life insurance salesperson, statutory employees remain independent contractors for 

employee benefit plan purposes.  Thus, they cannot participate in the employer’s qualified 

plan.  However, statutory employees can establish their own self-employed retirement plans. 
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• Step 2 - The employer may be able to treat a worker as an independent contractor if the worker’s

situation qualifies under the Section 530 relief provision (Section 530 relief is covered in detail at the

end of this section).  However, relief under Section 530 does not change the worker’s status.  It only

relieves the employer from liability for payment of any employment taxes.  A worker does NOT have to

be reclassified as a common law employee for Section 530 to apply, which was the case in prior

years.  If a taxpayer qualifies for 530 relief, they are relieved of employment tax liability regardless of

the worker’s status.

• Step 3 - All payroll tax statutes (FITW, FICA, and FUTA) treat qualified real estate agents and direct

sellers as statutory non-employees.  These workers are all considered self-employed.

• Step 4 - A worker who is an employee under the common law rules is treated as such for ALL three

payroll tax statutes unless Section 530 relief applies.  Under the common law control rules, a worker is

an employee if the employer retains the right to control BOTH what must be done and how it must be

done.  If not, the worker is an independent contractor.

The IRS looks at three separate categories of evidence to determine if a business has control over a 

worker.  If the company has a sufficient degree of control in the following categories, the worker is likely to 

be classified as an employee: behavioral control, financial control, and relationship of the business and the 

worker. 

The IRS developed what it called the 20-Factor test to determine if a business controls and directs a 

worker, or has a right to do so.  Although it is still called the 20-Factor test, the IRS added four new 

important factors and set new priorities for which factors are the most important.  Employers should 

realize that the 20-Factor test does NOT have the weight of law but the IRS will likely give them a great 

deal of consideration (the 20-Factor test is covered in detail at the end of this section as well as the four 

new factors). 

The IRS Form SS-8, Determination of Employee Work Status for Purposes of Federal Employment Taxes 

and Income Tax Withholding, requests a determination as to whether a worker is an employee for 

purposes of federal employment taxes and tax withholding.  It focuses on the IRS’s three categories to 

determine whether control is exercised over the worker - behavioral control, financial control, and 

relationship of the business and the worker - and includes a section of questions on each. 
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Penalties 

The issue of employee versus independent contractor status frequently arises in employment tax audits. 

IRS reclassification of a worker from an independent contractor to an employee results in several types of 

potential liability for the business owner.  The employer becomes liable for some or all of the income and 

Social Security taxes that should have been withheld as well as for matching FICA and FUTA taxes. 

Reclassification for federal employment tax purposes may also have state employment tax consequences.  

It should be noted that Section 530 can potentially provide relief to an employer from the assessment of 

employment taxes and penalties when a reclassification has occurred. 

Determining Payroll Tax Liability - Two critical questions in determining the payroll tax liability assessed 

on an employer are:  

1. Was there intentional disregard of requirements to deduct and pay employment taxes?

2. Did the employer comply with reporting requirements for independent contractors by issuing a Form

1099-MISC?

• If the employer did not intentionally disregard the above requirements, then the employer generally

is liable for the sum of:

♦ 100% of the employer's share of FICA tax on each such employee's compensation.

♦ 20% of each such employee's share of FICA tax that should have been withheld.

♦ 1.5% of the wages paid to the employee for federal income taxes.

♦ 100% of federal unemployment taxes.

• If the employer's tax liability is increased when the employer erroneously treats the worker as an

independent contractor and the employer fails to comply with the proper reporting

requirements for that treatment (no 1099 issued), the liability increases to the sum of:

♦ 100% of the employer's share of FICA tax on each such employee's compensation.

♦ 40% of each such employee's share of FICA tax that should have been withheld.

♦ 3% of the wages paid to the employee for federal income taxes.

♦ 100% of federal unemployment taxes.

• If an employer has intentionally disregarded both the withholding and the reporting

requirements, the liability increases to the sum of:

♦ 100% of the employer's share of FICA tax on each such employee's compensation.

♦ 100% of each such employee's share of FICA tax that should have been withheld.

♦ 20% of all the wages paid to the employee for federal income taxes.

♦ 100% of federal unemployment taxes.
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An employer can obtain relief from a retroactive assessment of income tax withholding liability if the 

employer can adequately demonstrate that the worker reported the income covered by the assessment on 

his Form 1040 and has also paid the tax.  However, this type of relief is difficult to obtain and the IRS will 

not help you prove income taxes were paid. 

Other Consequences of Misclassifying Workers 

Misclassification also exposes the business to the following non-tax risks: 

• Back-pay and overtime under wage and hour laws.

• Retirement plan jeopardized.

• Increased business liability for worker’s actions.

• Potential liability to pay other employee benefits (retirement plans, etc.).

Common Misclassifications - Employers should avoid classifying workers as independent contractors 

without strong evidence supporting that treatment.  Some common incorrect classifications of employees 

as independent contractors include: 

• Seasonal workers.

• Handyman performing miscellaneous part-time duties.

• Persons who fill in for employees taking vacation or medical absences.

Classification Settlement Program (CSP) 

Under the CSP, the IRS will offer eligible businesses discounts on back payroll taxes that arise because of 

the audit.  It also gives businesses the option of requesting that payroll tax issues which develop during an 

audit be immediately referred to Appeals without waiting for the outcome of the entire tax audit.  IRC 

Section 7436 gives the Tax Court jurisdiction to decide whether workers are employees or independent 

contractors. 

Section 530 Relief Requirements 

Your business may be selected for an employment tax examination to determine whether you correctly 

treated certain workers as independent contractors.  However, you will not owe employment taxes for 

these workers, if you meet the relief requirements described below.  If you do not meet these relief 

requirements, the IRS will determine whether the workers are independent contractors or employees and 

whether you owe employment taxes for those workers. 
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To receive relief under Section 530, you must meet all of the following requirements: 

• Reasonable Basis - First, you had a reasonable basis for not treating the workers as employees.  To

establish that you had a reasonable basis for not treating the workers as employees, you must have

relied on one of the following “safe harbor” rules:

You reasonably relied on a court case about federal taxes or a ruling issued to you by the IRS. 

Your business was audited by the IRS at a time when you treated similar workers as independent 

contractors and the IRS did not reclassify those workers as employees (audits after 

December 31, 1996 must be an employment tax audit).  

You treated the workers as independent contractors because you knew that was how a significant 

segment of your industry (approximately 25% or more based on facts and circumstances) treated 

similar workers.  

You treated the workers as independent contractors because it has been a long-standing industry 

practice (approximately 10 years or less if a newer industry takes advantage of this safe harbor).  

You relied on some other reasonable basis.  For example, you relied on the advice of a business 

lawyer or accountant who knew the facts about your business. 

If you did not establish a reasonable basis for treating the workers as independent contractors, you do 

not meet the relief requirements. 

• Substantive Consistency - In addition, you (and any predecessor business) must have always

treated the workers, and any similar workers, as independent contractors.  If you treated similar

workers as employees, this relief provision is not available.

• Reporting Consistency - Finally, you must have filed Form 1099-MISC for each worker, unless the

worker earned less than $600.  Relief is not available for any year you did not file the required Forms

1099-MISC.  If you filed the required Forms 1099-MISC for some workers, but not for others, relief is

not available for the workers for whom you did not file Forms 1099-MISC.

• Prima Facie Case - If the taxpayer follows the above guidelines for Section 530 relief requirements

and establishes that it complied with the IRS’s reasonable information requests, the burden of proof

will shift to the service to prove the taxpayer’s classification of workers was not reasonable.
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Section 530 Relief Eligibility Flowchart 

Requirement 1: Has the company treated the worker(s) as an IC during all prior tax 
years? 

No 

   Yes 

Requirement 2: For all period(s) beginning after 1977, has the business treated all 
workers performing the same job, or a substantially similar job, as ICs? 

No 

   Yes 

Requirement 3: Has the business consistently reported payments to the worker(s) 
being classified by properly filing Form 1099 for the year? 

No 

   Yes 

Requirement 4: Does the business have a “reasonable basis” for treating the workers 
being classified as an IC? 

No 

a. Is there a court case or published ruling under which the worker 
can be considered an IC?

b. Has technical advice or other determination been issued with 
respect to the business indicating the worker (or a class of 
workers) is an IC?

c. Does the business have a letter ruling indicating the worker (or a 
class of workers) is an IC?

d. Was there a prior IRS examination for a period in which the 
business employed the worker (or the class of workers) in 
question and employment taxes were not an issue?a

e. Is it a long-standing recognized practice of a significant segment 
of the industry to treat such workers as ICs?

f. Does the business have any other reasonable basis for treating 
the worker as an IC? 

  Yes 

Worker is eligible to be classified 
as an IC using Section 530 
relief. 

Section 530 relief is not available. 

Begin 

End 
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Note: 
a Taxpayers may not rely on an audit starting after December 31, 1996, unless the audit included an 

examination for employment tax purposes of whether the worker (or the class of workers) should be 
treated as an employee.  However, taxpayers can continue to rely on prior audits that started before 
January 1, 1997, even though the audit was not related to employment tax matters. 

Comparison of the IRS Training Guide and 20 Common Law Factors 

Instructions:  The Training Guide breaks down the 20 common law factors into three categories: 

behavioral control, financial control, and relationship of the parties.  It also identifies certain factors (full-

time versus part-time, work location, and hours of work) as no longer relevant to behavioral control.  This 

table spells out the common law factors listed within the three control categories presented in the IRS 

Training Guide, and references each factor to Rev. Rul. 87-41.  The table also notes how the IRS’s 

current position on the factor (Column 1 of this table) differs from its previous position as set forth in Rev. 

Rul. 87-41. 

Common Law Factors in the IRS Training 
Guide (TG) 

See Rev. 
Rul. 87-41: 

Differences between IRS Training Guide 
(TG) and IRS’s Previous Position (Rev. 
Rul. 87-41) 

CATEGORY ONE - BEHAVIORAL CONTROL 
• Instructions.  The key is whether the business

has retained the right to control the details of a
worker’s performance or instead has given up its
right to control those details.  The more detailed
the instructions the worker is required to follow,
the more behavioral control the business
exercises over the worker.  Absence of detail in
instructions reflects less behavioral control.
Requiring the worker to obtain approval before
taking certain actions is an important example of
behavioral control.

• Training.  Periodic or ongoing training provided
by a business about procedures to be followed
and methods to be used indicates that the
business wants the services performed in a
particular manner.  This type of training is strong
evidence of an employer-employee relationship.
However, orientation or information sessions
about the business’s policies, new product line,
or applicable statutes or government regulations
should be disregarded, since these are also
available to independent contractors.  Programs
that are voluntary or attended by a worker
without compensation should be disregarded as
well.

Factors 1, 4, 
5, & 10 

Factor 2 

No substantive change.  However, the TG 
emphasizes that the need for approval is a 
strong indication of behavioral control.  The TG 
also acknowledges that behavioral control is 
often irrelevant to professional occupations 
since the business usually does not provide 
instructions/training for these workers. 

No substantive change.  However, the TG 
acknowledges that ICs frequently attend policy 
or high-level orientation or information 
sessions, voluntary programs, etc., and thus 
attendance at these events can be a neutral 
factor. 
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Common Law Factors in the IRS Training 
Guide (TG) 

See Rev. 
Rul. 87-41: 

Differences between IRS Training Guide 
(TG) and IRS’s Previous Position (Rev. 
Rul. 87-41) 

• Evaluation Systems.  These will evidence
behavioral control only when the system
influences the worker’s behavior in performing
the details of the work.  If the evaluation system
measures compliance with performance
standards concerning the details of how the
work is to be performed, the system and its
enforcement are evidence of control over the
worker’s behavior.  Conversely, a system
focusing only on the end result is evidence of
worker autonomy.

• Business Identification Requirements.  If the
nature of the worker’s occupation is such that
the worker must be identified with the business
to meet customer’s concerns regarding security,
wearing a uniform, or placing the business’s
name on vehicles is a neutral factor.

As a result of workplace developments, the following 
factors are no longer relevant in evaluating 
behavioral control. 
• Hours of Work.  At one time it might have been

significant that a worker was on the job during
the company’s regular business hours.
However, with the advent of flexible hours for
many employees, this is no longer an issue.

• Full or Part-time Work.  Providing services to
more than one business at the same time is no
longer significant evidence that the worker is an
independent contractor.  Similarly, devoting full-
time to one business is not a strong indication of
employee status.

• Location of Work.  In this age of telecommuting,
whether work is performed on the business’s
premises is normally not an issue unless it helps
determine a business’s right to direct and control
how the work is performed.

CATEGORY TWO - FINANCIAL CONTROL 
• Significant Investment.  A significant investment

is evidence that an independent contractor
relationship may exist.  There are no precise
dollar limits that must be met in order to have a
significant investment.  However, the investment
must have substance.  The risk borne by the
worker is not diminished merely because the
seller or lessor receives the benefits of the
worker’s services.

• Unreimbursed Business Expenses.  Both
employees and ICs may incur either reimbursed
or unreimbursed expenses.  The employer
assumes the responsibility for cost control of
reimbursed expenses and, thus, the opportunity
for profit/loss.  Conversely, the worker assumes
responsibility for cost control of unreimbursed
expenses and, thus, the opportunity for
profit/loss.  Independent contractors are more
likely to have large amounts of unreimbursed
expenses.

Factor 11 

Factors 1 & 
14 

Factor 7 

Factors 8 & 
17 

Factor 9 

Factors 14 & 
15 

Factor 13 

No substantive change.  However, the TG 
points out that in today’s workplace, evaluation 
systems routinely apply to both employees and 
ICs.  The TG also notes that many small 
businesses do not have formal evaluation 
systems, and the lack of a formal evaluation 
system is a neutral factor. 

An important change in taxpayer’s favor.  IRS 
previously placed significance on business 
identification requirements without regard to 
whether it was done for security reasons. 

The IRS relied heavily on this factor under prior 
common law. 

The IRS relied heavily on this factor under prior 
common law. 

The IRS relied heavily on this factor under prior 
common law. 

No substantive change.  However, the TG 
points out that a significant investment in 
equipment, office space, etc., is not necessary 
for independent contractor status for some 
types of work (writing, consulting, etc.) 

No substantive change.  However, prior law did 
not focus exclusively on unreimbursed 
expenses.  Also, prior law treated the presence 
of reimbursed expenses as evidence of 
employee status.  The TG correctly notes that 
both employees and ICs incur reimbursed 
expenses. 



3-12

Common Law Factors in the IRS Training 
Guide (TG) 

See Rev. 
Rul. 87-41: 

Differences between IRS Training Guide 
(TG) and IRS’s Previous Position (Rev. 
Rul. 87-41) 

• Services Available to the Relevant Market.  An
independent contractor is generally free to seek
out business opportunities and his economic
prosperity often depends on doing so
successfully.  As a result, independent
contractors often advertise, maintain a visible
business location, and are available to work for
the relevant market.

• Method of Payment.  A worker who is
compensated hourly, daily, weekly, or on a
similar basis is guaranteed a return for labor.
This is generally evidence of an employer-
employee relationship, even when the wage or
salary is accompanied by a commission.  In
contrast, performance of a flat fee is generally
evidence of an independent contractor
relationship, especially if the worker incurs the
expenses of performing the services.  When
payments are made (daily, weekly, or monthly) is
not relevant.

• Opportunity for Profit/Loss.  If the worker is
making decisions that affect his or her bottom
line, the worker likely has the ability to realize a
profit or loss.  Examples include: decisions
regarding the types and quantities of inventories
to acquire, the type and amount of monetary or
capital investment, and whether to purchase or
lease premises or equipment.  Employees can
also make these decisions, but they usually
affect the employer’s bottom line.  The ability to
receive more money by working longer hours is
not an opportunity for profit.

CATEGORY THREE - RELATIONSHIP OF THE 
PARTIES 
• Intent of the Parties/Written Contracts.  A written

agreement describing the worker as an 
independent contractor shows the parties’ intent
that the worker is an independent contractor.
However, a contractual designation alone does
not determine worker status.  Rather, the facts
and circumstances under which the worker
performs the services are determinative.

• Employee Benefits.  If a worker receives
employee benefits, such as paid vacation days,
sick leave, health insurance, life or disability
insurance, or a pension, this constitutes some
evidence of employee status.  The evidence is
strongest if the worker participates in a tax-
qualified retirement plan, Section 403(b) annuity,
or cafeteria plan, which can only be provided to
employees.

Factors 17 & 
18 

Factor 12 

Factor 16 

None 

None 

No substantive change.  However, the TG also 
notes that an independent contractor with 
special skills may be contacted by word of 
mouth without the need for advertising, or may 
negotiate a long-term contract that dispenses 
with the need for advertising for the duration of 
the contract.  Further, some independent 
contractors may find that a visible business 
location does not generate sufficient business 
to justify the expense. 

No substantive change.  However, the TG 
notes that in some lines of business, such as 
law, it is typical to pay independent contractors 
on an hourly basis.  In that case, hourly 
payments are not evidence of employee status. 

The TG places more emphasis on this factor.  It 
indicates that the ability to realize a profit or 
loss is probably the strongest evidence that a 
worker controls the business aspects of the 
services rendered.  The other financial control 
factors are all relevant in this regard.  The TG 
also indicates that not all the financial control 
factors need be present for the worker to have 
the ability to realize a profit or loss. 

Rev. Rul. 87-41 does not address this factor. 
Also, the TG, following case law, acknowledges 
that in difficult cases, the intent of the parties, 
as reflected in their contractual designation, is 
an effective way to resolve the worker 
classification issue. 

Rev. Rul. 87-41 does not consider employee 
benefits as a common law factor. 



3-13

Common Law Factors in the IRS Training 
Guide (TG) 

See Rev. 
Rul. 87-41: 

Differences between IRS Training Guide 
(TG) and IRS’s Previous Position (Rev. 
Rul. 87-41) 

• Discharge/Termination.  In today’s work
environment, ICs may enter into short-term
contracts for which non-performance remedies
are inappropriate or may negotiate limits on their
liability for non-performance.  At the same time,
businesses may successfully sue employees for
substantial damages resulting from their failure
to perform services.  As a result, the presence or
absence of these limits on a worker’s ability to
terminate the relationship, by itself, no longer
constitutes useful evidence in determining
worker status.  However, a business’s ability to
refuse payment for unsatisfactory work
continues to be characteristic of an independent
contractor relationship.

• Permanency of Relationship.  If a business
engages a worker with the expectation that the
relationship will continue indefinitely, rather than
for a specific project or period, this is generally
considered evidence of their intent to create an
employment relationship.  However, a long-term
relationship may exist between a business and
either an independent contractor or employee.
As a result, a relationship that is long-term but
not indefinite is a neutral fact.

• Regular Business Activity.  If the services
performed by the worker are a key aspect of the
regular business of the company, this is an
indication of employee status.  However, the
mere fact that a service is desirable, necessary,
or even essential to a business does not mean
the service provider is an employee.

Factors 19 & 
20 

Factor 6 

Factor 3 

An important change.  The TG discounts this 
factor because in today’s workplace employees 
and ICs are subject to similar 
discharge/termination provisions.  The TG 
emphasizes that this factor should be used with 
caution.  Conversely, Rev. Rul. 87-41 holds that 
the right to discharge indicates an employer-
employee relationship.  It also indicates that the 
right to discharge a worker, or to terminate a 
relationship without incurring liability, is 
evidence of an employer-employee 
relationship. 

No substantive change.  The TG acknowledges 
that both employees and ICs can be subject to 
long-standing (as opposed to indefinite) work 
relationships. 

No substantive change. 
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Personal Use of An Employer-Provided Vehicle 

What's New 

Valuing the Employee's Personal Use 

• Commuting Method

Salary limit for an employee is $225,000 in 2019.

Salary limit for a director, officer, or >1% shareholder is $110,000 in 2019.

• Cents-Per-Mile Method
$ .58 cents per mile for 2019.

$ .545 cents per mile for 2018.
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Personal Use of an Employer-Provided Vehicle 

The value of an employee’s personal use of an employer-provided vehicle is a fully taxable fringe benefit 

treated as non-cash compensation paid to the employee, unless the employee reimburses the employer 

for such value.  This personal use has tax consequences to both the employer and the employee. 

For the employer, the non-cash compensation charged to an employee for personal use is not a 

deductible expense.  Instead, the employer’s deductions for the vehicle consist of depreciation (or lease 

payments), and out-of-pocket expenses (e.g., gas, maintenance, insurance).  As the personal use is 

treated as compensation, the employer must withhold and pay applicable payroll taxes. 

For the employee, the personal use value is treated as wages and included on his or her Form W-2. 

Valuing the Employee’s Personal Use 

The general rule states that the value of personal use of an employer-provided vehicle is fair market 

value (FMV).  FMV is the amount the employee would have to pay in an arm’s length transaction to lease 

the same or comparable vehicle on the same or comparable terms in the geographic area in question. 

Special Valuation Rules 

There are several special valuation methods that can be used as an alternative to the general rule.  An 

employer must adopt a valuation rule on the first day on which the vehicle is made available to the 

employee.  The employer must continue to use the same valuation method for an employee until the 

vehicle is no longer used.  However, an employer may switch methods provided that when the vehicle was 

first made available to an employee for personal use or first placed in service, the employer only used the 

commuting valuation rule. 

• Commuting Method - $1.50 per one-way commute ($3.00 per round trip) for each employee.  This

method may be used if all of the following requirements are met:

The employer provided vehicle is used for bona fide non-compensatory business reasons in the trade 

or business and you require the employee to commute in the vehicle (i.e. 24-hour on-call). 

There is a written policy stating the employee is not allowed to use the vehicle for personal use other 

than commuting or de minimis personal use (i.e. personal errand on the way between a business 

delivery and the employee’s home). 

The employee adheres to the policy and does not use the vehicle for personal purposes other than 

commuting and de minimis personal use. 
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The employee using the vehicle (any four-wheeled vehicle, such as a car, pickup truck, or van) is not a 

control employee. 

A control employee of a non-governmental employer is an employee meeting any one of the following 

conditions: 

Is board-appointed, shareholder-appointed, confirmed, or elected officer whose pay is $110,000 
or greater in 2019. 

Is the director of the employer. 

Owns (directly or indirectly) 1% or more of the employer’s equity, capital, or profit interest. 

Receives compensation equal to or in excess of $225,000 in 2019. 

• Cents-per-mile Method - $ .58 per personal mile beginning January 1, 2019 through

December 31, 2019.  If the employee provides fuel, the rate is reduced by no more than 5.5 cents per

mile.  This method can also be used for vehicle that the employer leases.  Once adopted, on the first

day this vehicle is made available to any employee for personal use, this method must be used as

long as the vehicle qualifies, except that the commuting method can be used for any period the

requirements are met.  Further, you can change to the cents-per-mile method from the commuting

method on the first day for which you stop using the commuting method.

If either of the following requirements is met, you can use the cents-per-mile method:

Vehicle is reasonably expected to be regularly used in your trade or business throughout the 

calendar year. 

Vehicle meets the mileage test by meeting both of the following requirements: 

Vehicle is actually driven at least 10,000 miles during the year (or proportionately if 

owned or leased for only part of the year). 

Vehicle is used during the year primarily by employees for non-personal use. 

• Annual Lease Value Method - This method is typically used when an employer does not qualify for

one of the above two methods.  However, it may be advantageous for the employer to use this

method even if it qualifies for one of the other two methods.  Attachment 10 on page 4-18 provides

more detail and an example of this method.  See pages 4-5 and 4-6 for an example and more detail

about these methods.
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Reporting Requirements 

• Form W-2 - The amount that is computed to be personal use by any one of the above methods is

added to the employee’s Form W-2 and is subject to all payroll taxes (unless the amount is repaid by

the employee).

• Accounting Period - You have the option to report taxable non-cash fringe benefits by using either of

the following rules:

The general rule:  Value the benefit for a full calendar year (January 1 - December 31). 

The special accounting period rule. 

• Special Accounting Period Rule - Instead of reporting fringe benefits on a calendar year basis, you

may choose to use a special accounting period rule.  The special accounting period rule is used to

ease the administrative burden of valuing the fringe benefits during the busy last two months of the

calendar year.  However, this choice does not apply to fringe benefits that involve the transfer of

personal property normally held for investment or the transfer of real property.

Under the special accounting period rule, you can treat the value of benefits you actually provide in the

last two months of the calendar year (or any shorter period) as though you paid them in the next year.

To do this, add the value of these benefits to the value of benefits you provide in the first 10 months of

the next year.

• Benefits You Actually Provide - Only the benefits you actually provide during the last two months of

a calendar year can be deferred until the next year.  For example, if you treat a fringe benefit as

provided equally over the year, you can defer only the benefit you actually provide during the last two

months.

• Use of Special Rule is Optional - You can use the rule for some fringe benefits and not for others.

The period of use need not be the same for each fringe benefit.  However, if you use the special

accounting period rule for a particular benefit, use it for all employees who receive that benefit.

If you use the special accounting period rule, your employee must use it for the same period.

However, your employee can use it only if you use it.  Attachment 6 on page 4-14 is a notice of

adoption of an October 31 cutoff date for gathering information to report the income related to

personal use of an employer-provided vehicle.
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Computation of the Taxable Fringe Benefit 
of the Personal Use of Employer-Provided Vehicle 

Facts: 

• John commutes between his home and work 30 miles each business day.  He also traveled 2,100

miles from his home to a temporary, non-regular working place.

• It is his employer’s policy that he commutes in the employer vehicle, as it is unsafe to leave it on the

premises overnight, and John often has to make service calls at night or weekends.

• It is also his employer’s policy that he uses the vehicle for commuting and employer business and for

no personal use.

• Employer records indicate the vehicle was driven a total of 32,000 miles from January 1, 2019 through

October 31, 2019.  These miles included 250 commuting days to work.

• John is not an officer or owner of the employer.

• On January 1, 2019, the vehicle John uses had a fair market value of $4,000.

See page 4-7 for the comparison of the computation of the taxable fringe benefit of John's personal use of 

an employer-provided vehicle under the three methods. 
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Computation of the Taxable Fringe Benefit 
of the Personal Use of Employer-Provided Vehicle (Continued) 

Computation of John's Taxable Fringe Benefit 

Commuting Method for Non-officer, Non-owner: 

Number of commuting days - January through October 2019 250 

Times: Special per day rate $         3 

Taxable benefit under special rule $     750 

Computation Using Annual Lease Value Table: 

Number of commuting days 250 

Times:  Daily commuting miles 30 

Total commuting miles - home to regular workplace 7,500 

Add: commuting miles - home to temporary, non-regular workplace 2,100 

Total commuting miles 9,600 

Total vehicle mileage January through October 2019 32,000 

Personal use factor 30% 

Annual lease value from table (Attachment 10) $1,600 

Times:  Factor for computation through October 10/12 

Pro rata annual lease value $1,333 

Times:  Personal use factor 30% 

Taxable benefit from value of vehicle not including gasoline $   400 

If employer provides gasoline: 

Add:  Personal miles times $.055 (9,600 x $.055) $   528 

Total computed taxable benefit for value of vehicle and gasoline $   928 

Cents-Per-Mile Method: 

Personal use miles 9,600 

 
Rate $    .58 

Total using cents-per-mile method   $ 5,568 

Reminder:  If employee provided the gasoline, the mileage rate can be reduced up to 5.5 cents. 
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Attachments 

The following attachments are included for your use and reference in complying with the business vehicle 

requirements: 

• Options for substantiating business use of employer-provided vehicles.

• Qualified non-personal use vehicles.

• Suggested written policy regarding non-personal use of employer-provided vehicles to exempt them

from the substantiation requirements.

• Suggested written policy prohibiting all personal use except commuting.

• Election not to withhold federal and state income tax on taxable fringe benefit value of personal use of

employer-provided vehicles.

• Notice of adoption of an October 31 cutoff date for gathering information to report the income related

to personal use of employer-provided vehicles.

• Suggested employee’s statement of employer-provided vehicle usage.

• Suggestions on how to substantiate business use.

• List of fair market values of employer-provided vehicles to be used in determining annual lease values

for fringe benefit purposes, if applicable.

• Annual lease value table plus 5.5 cents for each personal mile may be used to calculate the taxable

fringe benefit for employee personal use.

• Worksheet to calculate taxable fringe benefit from personal use of employer-provided vehicle, if

applicable.
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Attachment 1 

Options for Substantiating Business Use of Employer Autos

Start    

Is employee's personal use of company Yes
auto de minimis ?

No

Personal use is ignored and auto is

Is company auto a qualified non-personal Yes treated as used entirely for business. End
use vehicle? No fringe benefit income is imputed to

employee.

No

Does employer maintain a written 

company statement policy prohibiting all Yes

personal use, except for de minimis 
personal use?

No

Business usage is a tax-free working

Does employer maintain a written condition fringe benefit to employee.

company policy statement prohibiting all Yes The fair value of commuting use of the End

personal use except for commuting or de company auto is fringe benefit income
minimis  personal use? imputed to the employee.

No

75% of farm vehicle use is considered

Is company auto a farm vehicle and does business usage and tax-free to employee.

employer elect to treat business use as Yes The fair value of 25% of farm vehicle

equal to 75% under the farm vehicle use is fringe benefit income imputed to the
substantiation safe harbor method? employee.

No

All use of company vehicle is considered

Does employer adopt the total value Yes personal use.  Fair value of auto use is 
inclusion substantiation safe harbor method? fringe benefit income imputed  to the

employee.

No

Auto use substantiated by adequate

Employee must substantiate business use records or other sufficient corroborating

based on adequate records or other evidence is business usage and tax-free

sufficient corroborating evidence.  to employee.  Auto use not substantiated End

(Employer retains summaries of employees' is considered personal use.  The fair 
records substantiating business use.) value of personal use is fringe benefit

income imputed to the employee.
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Attachment 2 

Qualified Non-Personal Use Vehicles 

An employee may exclude from gross income as a working condition fringe benefit the value of personal 

use of certain vehicles.  Those, by reason of their nature, are not likely to be used more than a de minimis 

amount for personal use.  These vehicles are also exempt from substantiation requirements.   

The following "qualified non-personal use vehicles" meet this criterion: 

• Clearly marked, through painted insignia or words, police and fire vehicles.  The markings must make

it readily apparent that it is a police or fire vehicle.  A marking on a license is not a clear marking.

• Delivery trucks with seating only for the driver, or only for the driver plus a folding jump seat.

• Flatbed trucks.

• Any vehicle designed to carry cargo with a loaded gross vehicle weight over 14,000 pounds.

• Passenger buses used as such with a capacity of at least 20 passengers.

• Ambulances used as such.

• Hearses used as such.

• Bucket trucks (cherry pickers).

• Cranes.

• Derricks.

• Forklifts.

• Cement mixers.

• Dump trucks (including garbage trucks).

• Refrigerated trucks.

• Tractors.

• Combines.

• School buses.

• A pickup truck or van with a loaded gross vehicle weight of 14,000 pounds or less is a qualified non-

personal use vehicle if it has been specially modified so it is not likely to be used more than minimally

for personal purposes.
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Attachment 2 

Qualified Non-Personal Use Vehicles (continued) 

Certain specialized utility repair trucks.  These are trucks (not including vans or pickup trucks) specifically 

designed and used to carry heavy tools, testing equipment, or parts where (1) the shelves, racks, or other 

permanent interior construction which has been installed to carry and store such heavy items is such that 

it is unlikely that the truck will be used more than a very minimal amount for personal purposes (for 

example, where permanent shelving fills most of the cargo area), and (2) the employer requires the 

employee to drive the truck home in order to be able to respond in emergency situations for purposes of 

restoring or maintaining electricity, gas, telephone, water, sewer, or steam utility services. 

Officially authorized uses of unmarked vehicles by law enforcement officers may be exempt.  To qualify 

for this exemption, the personal use must be authorized by the federal, state, county, or local 

governmental agency or department that owns or leases the vehicle and employs the officer, and must be 

for law enforcement functions such as undercover work, reporting directly from home to a stakeout or 

surveillance site, or to an emergency situation.  Use of an unmarked vehicle for vacation and recreation 

trips cannot qualify as an authorized use.  The term "law enforcement officer" means an individual who is 

employed on a full-time basis by a governmental unit that is responsible for the prevention or investigation 

of crime involving injury to persons or property, who is authorized by law to carry firearms and execute 

search warrants and also to make arrests (other than merely a citizen arrest), and who regularly carries 

firearms (except when it is not possible to do this because of the requirements of undercover work).  The 

term "law enforcement officer" does not include IRS special agents. 

In addition, the working condition fringe benefit exclusion may be applicable.  If, for example, a municipal 

government ordinance requires that police officers driving clearly marked police cars who are on duty at all 

times must take the vehicle home when the employee is not on a regular shift, and prohibits any personal 

use (except for this commuting use) of the vehicle outside the city (i.e., outside the limit of the officer's 

arrest powers), then the regulations could treat all use of the vehicle as an excludable working condition 

fringe. 
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Attachment 3 

___________________________________ (Employer Name) 

Policy Regarding Non-Personal Use of Employer-Provided Vehicles 

In order to comply with IRS rules and exempt certain vehicles from the employer's substantiation 

requirement for business use of vehicles, the following policy is effective for: 

____________________________________________________________________________________ 

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

(Identify classes of vehicles or specific vehicles.) 

• The subject vehicle is owned or leased by the employer and is provided to one or more employees for

use in connection with the employer's business.

• When the vehicle is not being used for the employer's business, it will be kept at the employer's

business premises unless temporarily located elsewhere for repairs, etc.

• No employee may use the subject vehicle for personal purposes, other than de minimis personal use,

such as a stop for lunch between two business uses.

• The employer reasonably believes that no employee will use the vehicle, other than de minimis use,

for any personal purpose.

• No employee using the vehicle lives at the employer's business premises.

• There must be evidence that will enable the IRS to determine that the use of the subject vehicle met

the five preceding conditions.
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Attachment 4 

Written Policy Prohibiting All Personal Use Except Commuting 

An automobile has been provided to you for use in the employer’s business.  Except for commuting to and 

from work, the automobile shall be used only in connection with the employer’s business.  The automobile 

is not to be used for any other personal purposes (except for commuting), other than for de minimis 

personal use such as stopping for lunch or occasionally running personal errands between business 

appointments. 

The employer is making this automobile available to you for commuting in order to allow you to remain 

available for business duties at night and on weekends.  Therefore, the employer requires you to commute 

to and from work in this automobile. 

Commuting is a personal use that must be valued and treated as a taxable fringe benefit for federal 

income and employment tax purposes.  The employer has elected to value the commuting use of your 

vehicle using the vehicle commuting valuation method.  For withholding and reporting purposes, $3 will be 

charged to you as personal use income for each day you use the vehicle for commuting to and from work 

for the period November 1 to October 31.  You should submit a detail of the number of commuting days 

for the period November 1 to October 31 no later than November 15 of each year.  The Employer will treat 

the personal use commuting value as paid for withholding and reporting purposes at December 31 of each 

year. 

This policy statement applies to the following employer automobiles: 

YEAR MAKE AND MODEL 
VEHICLE 

ID NUMBER EMPLOYEE 
EMPLOYEE 
ID NUMBER 

Employer Date 

Employee Date 

Employee Date 
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Attachment 5 

Notice of Election Not to Withhold Federal and State 
Income Tax on Taxable Fringe Benefit Value of 
Personal Use of Employer-Provided Vehicles 

To: Employees Allowed Personal Use of Employer-Provided Vehicles 

From: _____________________________________ (Employer Name) 

Date: _____________________________________ (Date of Notice) 

An employer may elect not to withhold income taxes on the fringe benefit value resulting from personal 

use of an employer-provided vehicle if: 

• The employer gives the employee advance written notice of this election, and

• The employer includes the taxable amount of the fringe benefit in the employee's income as reported

on the employee's annual Form W-2.

You are hereby notified that the employer has made this election for 2019 and succeeding years.  You 

may want to increase your income tax withholding from regular wages by filing an amended Form W-4 

with the accounting department in order to eliminate your need to make quarterly estimated income tax 

payments and to ensure that you will not incur any penalty for not paying your income taxes timely. 

This election does not apply to FICA taxes; those taxes will be withheld for the entire year in the final 2019 

pay period.
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Attachment 6 

Notice of Adoption of an October 31 Cutoff Date for 
Gathering Information to Report the Income Related to 

Personal Use of Employer-Provided Vehicles 

To: Employees Allowed Personal Use of Employer-Provided Vehicles 

From: _____________________________________ (Employer Name) 

Date: _____________________________________ (Date of Notice) 

An employer may elect to use October 31 as the cutoff date for gathering information to report the income 

related to your personal use of an employer-provided vehicle in accordance with IRS Ann. 85-113 if the 

employer gives the employee written notice of this election after year end, but no earlier than the 

employee’s last paycheck for the calendar year. 

You are hereby notified that the employer has made this election for 2019 and succeeding years.  The 

employer calculated the amount of income added to your Form W-2 by using the Corporate Auto Mileage 

Statement on which you indicated the total miles and business miles driven in your corporate auto from 

November 1, 2018 to October 31, 2019.  Included with your Form W-2 will be an individualized statement 

showing the income calculation. 
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Attachment 7 

Employee’s Statement of Employer-Provided Vehicle Usage 

To:    (Name of Employer Official) 

Please be advised that, from  to , the employer 
[month] [day] [year] [month] [day] [year] 

furnished the vehicle described below for my use on employer business.  I am providing the information 

shown below on my business and personal use of the employer-provided vehicle: 

YEAR MAKE MODEL 

1. Ending odometer
[date] 

2. Beginning odometer
[date] 

3. Total mileage (line 1 - line 2)

4. Business mileage

5. Non-business mileage

The above figures are based on my written records of business use.  I understand that I may be required 

to furnish such documentation in the event of an IRS examination. 

(Date) 

(Signature)
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Attachment 8 

Suggestions on How to Substantiate Business Use 

To: Employees Allowed Personal Use of Employer-Provided Vehicles 

From: _____________________________________ (Employer Name) 

Date: _____________________________________ (Date of Notice) 

• You must keep your own records of business use of the employer auto.  We suggest that you keep a

log showing the date, amount, and business purpose of each use or cost associated with it.  To

determine your non-business use, simply calculate your total miles and then subtract your business

use miles for the period beginning November 1 and ending October 31.

• Failure to maintain adequate records may result in the entire value of the auto being treated as

taxable income to you.  Such treatment could result in an assessment of back taxes, penalties, and

interest, which could create a significant financial burden for you.  Proper documentation will ensure

that the corporation reports the proper amount (no more - no less) of income from personal use to you

on your Form W-2.

• You should keep your records for at least the three years after the current year so your documentation

will be available in the event of an IRS audit.
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Attachment 9 

_____________________________________ (Employer Name) 

List of Fair Market Values of Employer-Provided Vehicles to 
Be Used in Determining Annual Lease Values for Fringe 

Benefit Purposes, if Applicable 

FMV ON 
AVAILABLE DATE FIRST 

YEAR DESCRIPTION DATE AVAILABLE FOR 
EMPLOYEE NAME MODEL OF VEHICLE ACQUIRED PERSONAL USE 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

Have your automobile dealer or bank assist in determining the fair market value. 
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Attachment 10 

Annual Lease Value Table Plus 5.5 Cents for 
Each Personal Mile May be Used to Calculate the 

Taxable Fringe Benefit for Employee Personal Use 

The following Annual Lease Value Table may be used to calculate an employee's taxable fringe benefit 

income resulting from personal use of an employer-provided vehicle other than "Qualified Commuting", 

which has a separately determined value.  Use the Annual Lease Value Table for the first four (4) years of 

use.  After four (4) years, the employer may determine a new fair market value (FMV). 

(1) (2) (1) (2) 
VEHICLE ANNUAL LEASE VEHICLE ANNUAL LEASE 

FMV VALUE FMV VALUE  

$        0 - 999 $  600 $22,000         - 22,999 $  6,100 
1,000 - 1,999 850 23,000 - 23,999 6,350 
2,000 - 2,999 1,100 24,000 - 24,999 6,600 
3,000 - 3,999 1,350 25,000 - 25,999 6,850 
4,000 - 4,999 1,600 26,000 - 27,999 7,250 
5,000 - 5,999 1,850 28,000 - 29,999 7,750 
6,000 - 6,999 2,100 30,000 - 31,999 8,250 
7,000 - 7,999 2,350 32,000 - 33,999 8,750 
8,000 - 8,999 2,600 34,000 - 35,999 9,250 
9,000 - 9,999 2,850 36,000 - 37,999 9,750 

10,000 - 10,999 3,100 38,000 - 39,999 10,250 
11,000 - 11,999 3,350 40,000 - 41,999 10,750 
12,000 - 12,999 3,600 42,000 - 43,999 11,250 
13,000 - 13,999 3,850 44,000 - 45,999 11,750 
14,000 - 14,999 4,100 46,000 - 47,999 12,250 
15,000 - 15,999 4,350 48,000 - 49,999 12,750 
16,000 - 16,999 4,600 50,000 - 51,999 13,250 
17,000 - 17,999 4,850 52,000 - 53,999 13,750 
18,000 - 18,999 5,100 54,000 - 55,999 14,250 
19,000 - 19,999 5,350 56,000 - 57,999 14,750 
20,000 - 20,999 5,600 58,000 - 59,999 15,250 
21,000 - 21,999 5,850 

For vehicles having a FMV in excess of $59,999, the Annual Lease Value is equal to:  

      (25% x automobile fair market value) + $500.
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Attachment 10 

IRC Reg. §1.132-5(b) (1) (i) provides calculation to determine the taxable fringe benefit to be included in 

the employee's income as follows: 

TFB = (ALV x PU%) + ($.055 x PM) 

The $.055 is added only if employer provides the gas. 

TFB = Taxable fringe benefit to be included in employee's income. 

ALV = Annual lease value. 

PU% = PM/TM. 

PM = Personal miles driven on employer-provided vehicle. 

TM = Total business and personal miles driven by the employee in the employer-provided vehicle.
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Attachment 11 

___________________________________ (Employer Name) 

Worksheet to Calculate Taxable Fringe Benefit 
from Personal Use of Employer-Provided Vehicle, if Applicable 

____________ Year 

(D)
(A) (B) (C) ANNUAL (E) (F)

EMPLOYEE VEHICLE PERSONAL LEASE PERSONAL TAXABLE 
NAME DESCRIPTION USE % VALUE MILES BENEFIT

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

(C) Personal use % = personal miles/total business and personal miles driven by the employee.

(D) From Annual Lease Value Table if the special rule is used or other appropriate measure of value if
the special rule is not used.

(F) Column F = (Column C x Column D) + (Column E x $.055)



 

Section 5 
 
 

Expense Reimbursement Plans 
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Expense Reimbursement Plans 

General Considerations 

Employer reimbursements of employee business expenses, payments of per diem, or auto expense 

allowances are subject to rules that distinguish between legitimate expense reimbursement arrangements 

and those that more closely resemble additional compensation.  If the employer maintains an accountable 

plan, expense reimbursements or expense allowances are generally deductible by the employer as 

business expenses (subject to some exceptions for meals and entertainment discussed later in this 

section), and are excluded from the employee’s gross income.  Therefore, these expenses are not 

reported on the employee’s Form W-2 and are exempt from withholding and employment taxes.  If the 

employer does not maintain an accountable plan, expense reimbursements or expense allowances 

generally are deductible by the employer as employee compensation, are included in gross income of the 

employee, and are subject to withholding and employment taxes.  The authority to maintain an 

accountable plan rests solely with the employer.  If an employer maintains a nonaccountable plan, an 

employee who receives payments under it cannot compel the employer to treat the payments as paid 

under an accountable plan by voluntarily substantiating expenses and returning all unsubstantiated 

amounts.   

Accountable Plans 

An accountable plan is a reimbursement or other expense allowance arrangement that requires 

employees to substantiate covered expenses and return unsubstantiated advances.  The regulations 

impose three requirements for the plan to be accountable: 

• Business connection - The plan is for the purpose of reimbursing employees for business expenses

paid or incurred in their performance of services as employees of the business.

• Adequate substantiation - The plan requires substantiation of the expense being reimbursed.

• Return of excess advances - The plan requires the return on advances not substantiated by the

employee.

Employee expense reimbursements or allowances are treated as made under an accountable plan only to 

the extent the employee incurs deductible business expenses.  This means the employer, in addition to 

understanding the expense reimbursement rules and per diem allowance rules, must also understand the 

deductibility requirements that apply to various types of employee travel, transportation, and entertainment 

expenses (T&E). 
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The most relevant categories of expenses that produce limited deductions are meals and entertainment 

(M&E).  Historically, both M&E were deductible for tax purposes at 50% of the expense incurred.  The Tax 

Cuts and Jobs Act has changed these rules for 2018 and forward.  

Generally, entertainment expenses are 100% nondeductible to employer, unless included in income of the 

employee on their W-2.  Meals are deductible at 50%, assuming they are considered an ordinary and 

necessary business expense that is not extravagant.  Where expenses for M&E occur at the same time 

(such as box seats for a sporting event), the entire expense will be considered entertainment, unless the 

meal portion of the expense is separately itemized from the cost of the entertainment on the bill.  Consider 

the following example from the IRS: The taxpayer takes a customer to a basketball game in a luxury suite. 

During the game, they have access to food and beverages, which are included in the cost of the tickets. 

Both the cost of the tickets and the food and beverages are nondeductible entertainment.  However, 

consider the invoice for the basketball game tickets separately states the cost of the food and beverages. 

In this case, the taxpayer can deduct 50% of the cost of the food and beverages, and none of the 

entertainment expense.   

An employer will have the opportunity to deduct 100% of the expense of a meal that is furnished to the 

employee for the convenience of the employer.  For full expensing, the meal must be furnished on the 

employer’s premises, without charge to the employee and for a substantial noncompensatory purpose. 

The employer should have (and adhere to) a policy to clearly indicate why the meals are being provided 

for a substantial noncompensatory purpose, and that purpose should be in line with the operations and 

other policies of the employer.  Examples of substantial noncompensatory purposes include security 

concerns, handling emergencies, fostering collaboration, promoting a healthier workforce, and enabling 

long days or overtime.  

Under the general substantiation rules, no deduction is allowable for T&E unless all of the following 

aspects of the expenses are substantiated by adequate records or sufficient evidence corroborating the 

employee’s statement: 

• The amount of the T&E expense.

• The time and place of the travel or entertainment, the date and description of the gift, or the date and

use of the facility or property.

• The business purpose or benefit derived (or expected to be derived).

• The business relationship to the employer of the persons entertained or receiving the gift.
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• Documentary evidence must be submitted for any lodging expense regardless of the amount and for

other T&E expenses of $75 or more.  In the case of lodging charges, a hotel bill that segregates

deductible lodging expenses from other business expenses (which may not be deductible in full)

generally is required.  A credit card statement or charge record that does not itemize the expenses

does not meet the substantiation requirements of IRC §274(d) and renders a plan nonaccountable

even if the employee provides an expense report itemizing such charges.

Advances under an accountable plan must be paid within a reasonable period of when it is anticipated the 

expense will be incurred, and excess advances must be returned to the employer within a reasonable 

period after the expense is paid or incurred.  A reasonable period of time is determined by the facts and 

circumstances.  However, two safe harbors exist to determine whether the reasonable period of time 

criteria have been met.  The two safe harbors are as follows: 

• An advance made within 30 days of the date the expense is paid or incurred, an expense

substantiated to the payer within 60 days after it is paid or incurred, or an amount returned to the

payer within 120 days after an expense is paid or incurred is treated as having occurred within a

reasonable period of time.

• If a payer provides employees with periodic statements (at least quarterly) stating any unsubstantiated

expenses, and requesting substantiation or return of amounts unsubstantiated within 120 days of the

statement, an expense substantiated or returned within the 120 days will be treated as having

occurred within a reasonable period of time.

Unsubstantiated expenses and excess advances that are not returned within a reasonable period of time 

will be treated as made under a nonaccountable plan.  These amounts are included in the employee’s 

gross income, are reported as wages on his Form W-2, and are subject to withholding and payment of 

employment taxes.  Withholding and payment of employment taxes must occur no later than the first 

payroll period following the end of the reasonable period in which to return the excess advance.  The 

employer may add the taxable advance to the employee’s regular wages for the payroll period and 

compute withholding taxes on the total or the employer may withhold income tax at the flat rate of 25% 

applicable to supplemental wage payments. 

Attempts to avoid the returning of the excess advance requirement by bonusing out excess advances to 

employees as salary rather than requiring the return of such amounts (e.g., the employer's plan 

automatically pays employees a bonus equal to the amount of any excess advance) will not work.  The 

regulations prohibit this and state all amounts paid under such a plan are treated as made under a 

nonaccountable plan. 
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Employers should, but are not required to, adopt a clear and concise, written accountable plan document 

or policy statement.  It should specify what expenses will be reimbursed, detail the reporting and 

substantiation required, and explain the time limits for substantiation and return of excess advances.  It 

should also identify any types of payments or employees that are exempt from coverage under the 

accountable plan.  Internal policies and controls need to be implemented by the employer to ensure 

compliance with the accountable plan requirements.   

From the employee’s perspective, the best tax results occur if the employer reimburses employee 

business expenses under an accountable plan.  Under the accountable plan, the employee has no income 

included in wages for the employer reimbursement of employee business expenses.  If, however, the 

employer maintains a nonaccountable plan, all employer reimbursements are included in wages.  In the 

past, unreimbursed expenses were deductible to the employee on Form 2106 and Schedule A to the 

extent the expenses exceeded 2% of AGI.  However, the Tax Cuts and Jobs Act eliminated this deduction 

for 2018 and future years, meaning unreimbursed business expenses are not deductible to an employee, 

irrespective of whether the employer has an accountable or nonaccountable plan. 
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Per Diem Travel Allowance Plans 

Employers may opt to pay employees a per diem (daily) travel allowance regardless of how much the 

employees actually spend.  Per diem allowance plans may be structured as full allowance plans or meal 

and incidental expense (M&IE) allowance plans.  The full allowance plan is designed to cover lodging, 

meals, and incidental expenses while in travel status.  Incidental expenses may include expenses for 

laundry and cleaning, and tips for services.  It does not include taxi fares or telephone calls.  Under the 

M&IE plan, the employer reimburses employees for actual lodging expenses or the lodging is billed 

directly to the employer. 

Generally, there are no limitations on how or when the per diem allowance plan can be used.  The 

employer may switch between the actual expense reimbursement plan and per diem allowance plan on a 

year-by-year basis, on an employee-by-employee basis, or on a trip-by-trip basis.  The employer can also 

switch between the full allowance plan and the M&IE plan. 

The term “per diem allowance” means a payment under an arrangement that meets the following 

requirements: 

• The arrangement must be an accountable plan (See page 5-1).

• The allowance must be paid with respect to ordinary and necessary business expenses incurred by an

employee for lodging, meals, and/or incidental expenses while away from home in connection with the

performance of services as an employee.

• The allowance must be reasonably calculated to not exceed the amount of the expenses or the

anticipated expenses.

• The allowance must be paid at the applicable federal per diem rate, under a flat rate or stated

schedule, or in accordance with any other IRS-specified rate or schedule.  If the allowance is paid

under a flat rate or other stated schedule, it must be provided on a uniform and objective basis and

reasonably calculated not to exceed the amount of expenses or the anticipated expenses.
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Rev. Proc. 96-28 sets forth three deemed substantiation methods for travel within the continental U.S. 

(CONUS).   

• Full allowance plan (two methods):

Per diem substantiation method

High/low substantiation method

• M&IE allowance plan (one method):

Meals-only substantiation method

The per diem substantiation method is based on the rate the Federal Government uses to pay its 

employees.  These per diem rates, which vary by travel destination, are changed annually, generally 

effective for the last quarter of each year and the first three quarters of the next year.  Rates can be found 

at the government's general services website at www.gsa.gov (scroll down, then click “Per Diem” on the 

left side under “Making Travel Easier”). 

The high/low substantiation method is a simplified method that may be used in lieu of the per diem 

substantiation method, but not in lieu of the meals-only substantiation method.  The IRS establishes a per 

diem allowance for lodging, meals, and incidental expenses based on a high rate for key cities and 

localities and a low rate for all other locations of the country.   

The meals-only substantiation method is used when the employer pays only the employee’s meals and 

incidental expenses.  This method uses the M&IE component of the federal per diem rates.   

http://www.gsa.gov/
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How an Employee Should Treat Employer Reimbursements or Allowances 

INSTRUCTIONS: This chart can be used to determine an employee's tax treatment of employer expense 

reimbursements. a 

Type of Reimbursement 
or Other Expense 

Allowance Arrangement 

Employer 
Reports on 
Form W-2 

Accountable Plan 

Adequate accounting and return of 

excess required.  c 

Not reported. 

Per diem or mileage allowance (up 

to federal per diem or standard 

mileage rate).  Adequate accounting 

of time, place, business purpose, 

and number of miles; excess 

returned (for days not traveled or 

miles not driven). 

Not reported. 

Per diem or mileage allowance 

(exceeds federal per diem or 

standard mileage rate).  c  Adequate 

accounting of time, place, business 

purpose, and number of miles; 

excess returned (for days not 

traveled or miles not driven). 

Only the excess over 

federal per diem or 

standard rate reported as 

income.  d  Amount up to 

the standard rate is 

reported only in box 12 of 

Form W-2 using Code L - 

it is not reported in box 1, 

3, or 5. 

Nonaccountable Plan 

Plan fails to require adequate 

accounting or return of excess, or 

both. 

Entire amount is reported 

as wages in boxes 1, 3 

(subject to the maximum 

social security wage 

base), and 

5. d

No reimbursement. N/A 

https://checkpoint.riag.com/app/view/toolItem?usid=21f7d38a4c&feature=tcheckpoint&lastCpReqId=1811358#SRC%20PPCPRL:2011a92e7c7e8cc15bf
https://checkpoint.riag.com/app/view/toolItem?usid=21f7d38a4c&feature=tcheckpoint&lastCpReqId=1811358#SRC%20PPCPRL:2011fb0a26ffa715ff0
https://checkpoint.riag.com/app/view/toolItem?usid=21f7d38a4c&feature=tcheckpoint&lastCpReqId=1811358#SRC%20PPCPRL:2011198311b39f73aca
https://checkpoint.riag.com/app/view/toolItem?usid=21f7d38a4c&feature=tcheckpoint&lastCpReqId=1811358#SRC%20PPCPRL:2011198311b39f73aca
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Notes: 
a  In previous years the employee could report unreimbursed business expenses on Form 2106 and 

deduct these expenses in excess of 2% of their AGI on Schedule A of their individual tax return. This 

deduction was eliminated for 2018 and future years by the Tax Cuts and Jobs Act. 

b  If return of excess is required, but excess is not returned, only the excess is includable in wages.  

c  The portion of a mileage allowance that exceeds the amount of standard mileage rate multiplied by the 

number of business miles is treated as paid under a nonaccountable plan. 

d  These amounts are subject to federal income tax withholding and to all employment taxes, such as 

FICA and FUTA. 

© 2016 Thomson Reuters/PPC.  All rights reserved. 
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What are Fringe Benefits? 

Fringe benefits are employment-related benefits provided to an employee in addition to regular 

compensation.  Fringe benefits must be included in taxable income unless specifically excluded by the 

Internal Revenue Code.  This section will focus on benefits that can qualify for exclusion from the 

recipient’s income.  A tax-free fringe benefit can be a good way to compensate employees.   

What are the Benefits to the Employer? 

The costs of the benefits are deductible to the employer.  However, since the benefits are not considered 

compensation, the employer and the employee save payroll taxes. 

Overview of Tax-Favored Fringe Benefits 

Many of the fringe benefits listed below are subject to nondiscrimination rules.  Discrimination for tax 

purposes generally refers to favoring highly compensated employees or the owner-employee.  Plans that 

meet (or are not subject to) the tax nondiscrimination rules are often subject to other anti-discrimination 

laws such as the Age Discrimination Act of 1967, the Civil Rights Act of 1964, and the Americans with 

Disabilities Act of 1990, which prohibit discrimination based on age, race, or disability.  Failing to comply 

with these laws will generally not cause tax consequence, but may expose the employer to monetary 

damages. 

Benefits not subject to nondiscriminatory rules: 

• Medical plans

• Employee achievement awards in general

Benefits subject to nondiscriminatory rules: 

• Employee achievement awards under qualified plan (IRC 74)

• Group-term life insurance coverage

• Education assistance programs (IRC 127)

• Dependent care assistance programs (IRC 129)

• Catch all (IRC 132):

♦ Employee discounts

♦ No additional cost services

♦ Working condition fringes

♦ De minimis fringes

♦ Qualified employer transportation facilities

♦ Employer-operated athletic facilities
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Special Rules 

Generally, fringe benefits are only excludable by employees.  As a general rule, partners and more than 

2% S Corporation shareholders are not considered employees. 

Employee Achievement Awards 

An employee achievement award is an item of tangible personal property (excluding cash, cash 

equivalents, and gift certificates) awarded on basis of length of service, achievement, or on safety 

achievement.  The award should be part of a ceremony so that the IRS cannot claim disguised 

compensation. 

The deduction is limited to $400 annually per employee unless the award is given as a part of a qualified 

plan.  A qualified plan (permanent, written, nondiscriminatory plan) allows for a $1,600 deduction per 

person annually.  To prevent abuse of this benefit, the IRS will only allow the deduction if given to 

employees no more than once every five years. 

Group-Term Life Insurance Coverage 

Many employers sponsor group-term life insurance programs for their employees.  Generally, the 

employer can purchase group insurance at a lower cost than if each employee were to obtain separate 

coverage. 

The cost of an employer-provided group-term life insurance policy of up to $50,000 is excluded from the 

employee’s taxable income.  The exclusion only applies to nondiscriminatory plans. 

Generally, IRC Section 79 permits the first $50,000 of coverage to also be excluded from Social Security 

and Medicare tax and FUTA for each employee per year.  The value in excess of $50,000, less any 

employee after-tax contributions used to purchase coverage below or above the $50,000 coverage limit, is 

taxable income.  The employer is not required to withhold federal income tax on the taxable group-term 

life insurance, but the value is subject to federal taxation and must be reported on the employee’s Form 

W-2 as “other compensation” (box 1 and box 12 - Code C).  Taxable group-term life insurance is subject

to Social Security and Medicare tax withholding and must be reported on Form W-2 in boxes 3 and 5.

Although the value in excess of $50,000 is not taxable for FUTA purposes, it is reportable as total wages

on line 1 and as excludable wages on line 4b of Part 2 of Form 940 (FUTA).
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The cost of the group-term life insurance in excess of $50,000 is included in the employee’s gross income 

to the extent it exceeds the amount, if any, paid by the employee for the coverage.  Employers may treat 

the costs as paid at any time or period, but they must be treated as paid at least once per year.  IRS 

regulations provide a table showing the cost per thousand dollars of coverage of group-term life insurance 

of more than $50,000 paid by the employer. 

Example:  A 45 year old employee, who is not a key employee, is provided with two times his or her 

annual salary of $130,000 in group-term life insurance during the year. 

IRS TABLE 
Cost Per Thousand Dollars of Coverage of Group-Term 

Life Insurance over $50,000 Paid by the Employer 

Age Cost Per $1,000 of Coverage Per Month 

Under 25 $0.05 
25 to 29 0.06 
30 to 34 0.08 
35 to 39 0.09 
40 to 44 0.10 
45 to 49 0.15 
50 to 54 0.23 
55 to 59 0.43 
60 to 64 0.66 
65 to 69 1.27 

70 & Above 2.06 

$130,000 X 2 = $260,000 Insurance Coverage 
$260,000 - $50,000 = $210,000/$1,000 = $210 
$210 X .15 Cost = $31.50 X 12 Months = $378.00 

Group-Term 
Insurance 

Wages (W-2 Box 12, Code C) 

Gross $130,000 $378.00 
Federal Withholding 22,500 
Social Security 7,886 
Medicare  1,885 
State 4,000 

Medicare, Federal, and State Gross = Accounting Gross + Group-Term Life Insurance 
$130,378.00 = $130,000 + $378.00 

Social Security Gross = Accounting Gross + Group-Term Life Insurance - Not to Exceed 2019 Base of 
$132,900. 
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Education Assistance Program 

An employer can deduct the cost of an education assistance program and employees can exclude from 

taxable income up to $5,250 of such benefits per year.  The exclusion also applies to assistance paid for 

graduate courses. 

The employer can condition the payment of the benefits.  Some of the more common conditions include: 

completion of the course, achieving a certain minimum grade, or remaining an employee for one year after 

completing the course.  Nondiscrimination rules prevent employers from providing this benefit only to 

owner-employees. 

Dependent Care Assistance Programs 

Today many employees are concerned about childcare.  Providing childcare assistance may be an 

effective way to attract and retain quality employees. 

An employer may establish a qualified dependent care assistance program.  This type of plan allows the 

employer to provide up to $5,000 of dependent care assistance to the employee tax-free ($2,500 for 

married employees filing separate returns).  The exclusion cannot be more than the smaller of the earned 

income of either the employee or the employee’s spouse.  Generally, however, employers provide 

assistance in this area by simply including dependent care benefits as part of their Flexible Spending 

Arrangement (FSA).  An FSA is simply a cafeteria plan.  Cafeteria plans are discussed in more detail in 

Section 8. 

Qualified Employee Discounts 

A qualified employee discount is a price reduction provided to an employee on property or services 

generally offered to customers in the employer’s ordinary course of business.  The employee must 

perform services in that line of business in order to qualify for the income exclusion. 

For property, the discount cannot exceed the gross profit percent at which the property is offered for sale 

to customers.  In the case of services, the discount cannot exceed 20% of the price at which the services 

are offered to customers.  There are special rules regarding exclusions from wages of a highly 

compensated employee. 
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No Additional Cost Services 

These are excluded from income if: (1) the service is sold by the employer in its ordinary line of business 

in which the employee performs substantial services and (2) the employer does not incur any significant 

additional costs in providing these services.  Generally, only excess capacity type of services such as 

hotels, transportation (air, bus, and subway), cruise lines, or telephone services qualify for this exclusion.  

There are special rules regarding exclusions from wages of a highly compensated employee. 

Working Condition Fringe Benefits

A working condition fringe benefit is property or services provided to an employee that the employee could 

deduct as a trade or business expense if he had to pay for it.  Examples include on-the-job training, 

professional dues, business related subscriptions, business travel, and entertainment. 

De Minimis Fringe Benefits 

These property or services provided to employees have such a small value that accounting for them would 

be impractical.  Included in this category are: (1) occasional office parties, (2) coffee and doughnuts, and 

(3) use of copy machines and computers.

The value and the personal use of an employer-provided cell phone is excludable from an employee’s 

income as a working condition fringe benefit and as a de minimis fringe benefit if it was provided primarily 

for noncompensatory business reasons.  A cell phone is considered to be provided primarily for 

noncompensatory business reasons if there are substantial business reasons for providing the cell phone.  

Below are a couple of examples of substantial business reasons: 

• Anticipation of work-related employees where the employee would need to be contacted at any time.

• Employee is required to be able to speak with clients at all times when the employee is away from the

office.

• Employee needs to speak with clients in other time zones at times outside the employee’s normal

work day.

If a cell phone is provided to promote goodwill, attract perspective employees, or be a means of additional 

compensation, then the value of the cell phone is not excludable from the employee’s wages. 

Qualified Employer Transportation Facilities 

This benefit allows the employee to exclude the cost of a commuter highway vehicle, mass transit pass, or 

qualified parking paid by the employer. 
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The costs associated with the commuter highway vehicle and the mass transit passes are only for travel to 

and from the employee’s residence and place of business.  The qualified parking must be on or near the 

business premises or near the location of the employee’s commute by carpool. 

For 2019, a maximum of $265 per month is allowed for commuter highway vehicles, mass transit passes, 

and qualified parking.  The 2017 Tax Cuts and Jobs Act suspends the exclusion for bicycle commuting 

reimbursements for tax years 2018 - 2025. 

Employer Operated Athletic Facilities 

An employee’s use of an employer’s athletic facilities is excluded if the facility is located on the employer’s 

premises, operated by the employer, and substantially used by employees or retired employees and their 

families. 

Disability Insurance Coverage 

Either the employer or the employee can pay these premiums. 

• If the employer pays the premiums, the employer deducts the cost of the premiums, and the fringe

benefit is excluded from the employee’s income.  However, if the premium is paid in this manner,

the benefits received by the employee upon the occurrence of a disability are taxable to the

employee.

• Partners or 2% S Corporation shareholders should obtain disability insurance separately instead of

through a group policy to ensure a tax-free benefit.

• Employees can also pay premiums, either through an employer’s cafeteria plan with pre-tax dollars or

through payroll deduction with after-tax dollars.  Premiums paid through an employer’s cafeteria

plan will result in the benefits received being taxable to the employee.  Premiums paid with after-

tax dollars or paid out-of-pocket will result in tax-free benefits.

Summary 

Fringe benefits can represent a tax-favored means of providing employees with compensation.  However, 

the employee’s income exclusion as well as the employer’s and employee’s payroll tax savings often 

depends on the employer providing the benefit under a written nondiscriminatory plan.  For partnerships 

and S Corporations, certain benefits are not tax-advantaged since a partner or 2% shareholder must 

include the benefit’s value in taxable income. 
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Retirement Plans

What’s New?

The Bipartisan Budget Act of 2018 (enacted on February 9, 2018) included some language related to 

hardship withdrawals from qualified retirement plans. Generally, these changes are effective for plan 

years beginning on or after January 1, 2019. The legislation:

 amended Section 401(k) of the Internal Revenue Code to allow hardship distributions to be taken

from accounts containing Qualified Non-Elective Contributions (QNECs), Qualified Matching

Contributions (QMACs), and investment income on salary deferral contributions;

 directed the Internal Revenue Service to remove the six-month suspension of salary deferral after

receipt of a hardship withdrawal; and

 amended Section 401(k) of the Internal Revenue Code to allow participants to take a hardship

withdrawal without having to first take all available plan loans.

New Indexed Figures for 2020

Each year, the Internal Revenue Service releases new dollar limitations applicable to several different 

sections of the IRC:

2019         2020

Taxable Wage Base $ 132,900 $137,700

401(k) Salary Deferrals 19,000 19,500

401(k) “Catch-Up” Contributions 6,000 6,500

SIMPLE 401(k) Contributions 13,000 13,500

SIMPLE 401(k) “Catch-Up” Contributions 3,000 3,000

Traditional and Roth IRAs 6,000 6,000

Traditional and Roth “Catch-Up” Contributions 1,000 1,000

Maximum Compensation for Plan Purposes 280,000 285,000

Maximum Annual Additions (DC Plans) 56,000 57,000
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Retirement Plan Comparison Summary

Type of Plan Advantages Disadvantages Contributions

Defined Benefit Favors older, highly paid employees 
(approximately 45+ years of age)
Amount of retirement benefit is 
known
Effective tool for catching up older 
employees with low benefits, but 
have 10 or more years of service 
remaining
Large amounts may be tax-deferred 
and deducted for older employees 
and owners

Less attractive to younger 
employees
Contributions must be 
calculated by an actuary
Contributions are influenced 
by investment gains and 
losses
Failure to fund minimum 
amount results in excise tax
Complex plan termination 
process
PBGC premiums are required

Amount needed to fund benefits, 
both minimum and maximum 
calculated by actuary

Money Purchase 
Pension

Easy for employees to understand
Contributions are a fixed dollar 
amount or percentage of 
compensation

Little contribution flexibility
Amount of retirement benefit 
is unknown
Required employer 
contribution

Employer contributions limited to 
25% of eligible compensation*
Plan participant limited to lesser of 
100% of annual compensation or
$56,000 for 2019; $57,000 for 
2020

Target Benefit Favors older, highly paid employees 
(approximately 45+ years of age)

Less attractive to younger 
employees
Little contribution flexibility
Amount of retirement benefit 
is unknown
Difficult for employees to 
understand
Required employer 
contribution

Employer contributions limited to 
25% of eligible compensation*
Plan participant limited to lesser of 
100% of annual compensation or
$56,000 for 2019; $57,000 for 
2020

Profit Sharing Easy for employees to understand
Contribution flexibility
Employer's contribution may change 
from year to year
May provide employees with 
productivity incentive
Favors employees with a long career 
with employer

Amount of retirement benefit 
is unknown

Employer contributions limited to 
25% of eligible compensation*
Plan participant limited to lesser of 
100% of annual compensation or
$56,000 for 2019; $57,000 for 
2020

Age-Weighted
Profit Sharing

Favors older employees
Contribution flexibility
Employer's contribution may change 
from year to year

Less attractive for younger 
employees
Amount of retirement benefit 
is unknown

Employer contributions limited to 
25% of eligible compensation*
Plan participant limited to lesser of 
100% of annual compensation or 
$56,000 for 2019; $57,000 for 
2020

Cross-Tested
Profit Sharing

Can "focus" allocations to specific 
groups of employees
Contribution flexibility
Employer's contribution may change 
from year to year
Total contribution amount and 
allocation determination may be a by-
product of the testing process

Complex rules
Requires annual testing and 
may not produce same 
results from year to year
Heavily dependent upon 
demographics of total 
employee population and 
selected groups

Employer contributions limited to 
25% of eligible compensation*
Plan participant limited to lesser of 
100% of annual compensation or 
$56,000 for 2019; $57,000 for 
2020

*Participant’s eligible compensation limited to $280,000 in 2019; $285,000 in 2020.
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Retirement Plan Comparison Summary

Type of Plan Advantages Disadvantages Contributions

401(k) Easy for employees to 
understand
Participants may make tax 
deferred contributions from their 
pay
Employer may match all or a 
portion of participants' 
contributions

Complicated annual 
nondiscrimination testing of 
contribution levels (ADP/ACP)
Limits on deferrals of highly 
compensated 
Dependent upon deferrals of 
nonhighly paid

Employer contributions limited to 
25% of eligible compensation*
Employee's contribution limited to 
$19,000 for 2019; $19,500 for 
2020
Combined employee and 
employer contributions limited per 
participant to lesser of 100% of 
annual compensation or $56,000 
for 2019; $57,000 for 2020

Safe Harbor 401(k) Same advantages as 401(k), but 
no ADP/ACP testing 
Unlike SIMPLE 401(k), deferral 
limit is $17,000/year for 2012
(indexed)

Must contribute either defined 
match for participants who 
contributed (100% of first 3% 
deferred + 50% of next 2% 
deferred), or flat contribution 
(3% of compensation) for all 
eligible participants
Employer contributions are 
fully vested immediately and 
subject to withdrawal 
restrictions

Employer contributions limited to 
25% of eligible compensation*
Employee's contribution limited to 
$19,000 for 2019; $19,500 for 
2020
Combined employee and 
employer contributions limited per 
participant to lesser of 100% of 
annual compensation or $56,000 
for 2019; $57,000 for 2020

SIMPLE 401(k) Same advantages as 401(k), but 
no ADP/ACP testing
No top heavy contributions 
required 
Unlike SIMPLE IRA, for a growing 
employer, creates a qualified plan 
to ease future transition into 
traditional 401(k) or other plan

No other employer plan 
allowed 
Must contribute either defined 
match for all eligible 
participants (100% of first 3% 
deferred) or flat contribution 
(2% of compensation) for all 
eligible participants
No other discretionary 
contributions allowed
Not more than 100 
employees

Employer contributions limited to 
25% of total compensation*
Employee's contribution limited to 
$13,000 for 2019; $13,500 for 
2020
Combined employee and 
employer contributions limited per 
plan participant to lesser of 100% 
of annual compensation or 
$56,000 for 2019; $57,000 for 
2020

SIMPLE IRA Not limited to individual 
contribution limits as 401(a) plans 
No discrimination testing 
Compensation limit ($245,000 for 
2012, indexed) applies only for 
2% nonelective contribution 
No Form 5500 required

No other employer plan 
allowed
No discretionary contributions 
allowed
Minimum distributions at age 
70½ for all participants
Not more than 100 
employees
Vesting is immediate
25% premature distribution 
penalty in the first 2 years
No plan loans allowed

Match contribution of 100% of first 
3% or a flat contribution of 2% for 
all
Match may be as low as 1% in 2 
out of 5 years
Employee's contribution limited to
$13,000 for 2019; $13,500 for 
2020

*Participant’s eligible compensation limited to $280,000 in 2019; $285,000 in 2020.
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Retirement Plan Comparison Summary

Type of Plan Advantages Disadvantages Contributions

Simplified Employee
Pension (SEP)

Contribution flexibility
Avoids most IRS reporting

Cannot be self-trusteed
Vesting is immediate 100%
May have to include part-time 
employees
Minimum distributions at age 
70½ for all participants

Employer contributions limited 
to 25% of eligible 
compensation* 
Limited per plan participant to 
lesser of 25% of annual 
compensation or $56,000 for 
2019; $57,000 for 2020

ESOP A ready market for company 
stock (if closely held)
Productivity incentive for 
employees
Corporate finance tool
Business succession planning 
tool
Estate planning tool

Complex administration
Annual valuation of closely 
held corporation's stock
Amount of retirement benefit 
is unknown
Closely held company's 
obligation to repurchase stock 
from departing plan 
participants

Employer contributions limited 
to 25% of eligible 
compensation*
Plan participant limited to 
lesser of 100% of annual 
compensation or $56,000 for 
2019; $57,000 for 2020

Nonqualified Exclusively for the benefit of a 
limited group of management 
and/or other highly paid 
employees 
Generally, not subject to the 
limitations and reporting 
requirements of qualified plans 
May provide supplemental 
benefits in addition to other 
retirement plan benefits 
May provide for deferred 
compensation

Plan may be "unfunded" or 
funded through a “rabbi” trust
Participants must rely on the 
employer's unsecured 
promise to pay future benefits
Deductible by employer only 
when actually paid
May “wrap-around” 401(k) 
plan or defined benefit plan

May consist of a balance sheet 
entry, or actual contribution to 
“rabbi” trust
No plan limits
Participant’s contributions (or 
deferrals) not limited

*Participant’s eligible compensation limited to $280,000 in 2019; $285,000 in 2020.
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Cafeteria Plans

A cafeteria plan is defined under the Treasury regulations as a separate written plan that complies with 

IRC §125, is maintained by the employer for the benefit of its employees, and is operated in accordance 

with the rules and regulations of IRC §125.  Putting it another way, a cafeteria plan is a written, employer-

sponsored plan that allows participants to choose from a menu of benefits and to pay for those benefits 

with pre-tax dollars - dollars exempt from federal, state, and Social Security taxes, as well as Federal 

Unemployment Tax Act (FUTA) in Alabama.

What’s New for 2020?

If a cafeteria plan includes a healthcare flexible spending account (FSA), the limit was reduced to no 

more than $2,500 effective with the first plan year beginning in 2013.  The FSA limit is indexed, and the 

cost of living adjustment raises it to $2,750 for 2020.
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Cafeteria Plan Regulations

The proposed rules affecting cafeteria plans and flexible spending arrangements (FSAs) were last 

updated and clarified by the Internal Revenue Service and the Treasury department in 2007, and that was 

the first time any changes had been made since 1978 when IRC §125 was first enacted.  

General Operating Rules - The general operating rules provide the framework and structure for cafeteria 

plans, including benefits that can and cannot be offered.  Also included in this section are minimum 

participation standards, rules relating to plan documents, deferred compensation, and employer 

contributions or credits.  The rules amplify the definition of a cafeteria plan.  It must be in writing and must 

specifically describe certain plan provisions, such as the eligibility rules, election procedures, how (and if) 

employer contributions are made, and the maximum amount of elective contributions.  Failure to follow 

the written terms of the plan document will disqualify the entire cafeteria plan.  To be considered a 

cafeteria plan, the plan must offer eligible employees the choice between at least one taxable benefit 

(generally cash or a benefit that is treated as cash) and one qualified benefit.  A plan that offers only non-

taxable benefits is not a cafeteria plan under the current rules.  Furthermore, a cafeteria plan cannot 

provide for the deferral of compensation, with the possible exception of 401(k) salary deferrals offered 

through the plan.

Qualified benefits under a cafeteria plan (that is, benefits which may be provided under that plan that are 

not currently taxable to the participant) are limited to:

 Group-Term Life Insurance  Premiums for COBRA Continuation

 Accident and Health Plan  Accidental Death and Dismemberment

 Long-Term and Short-Term Disability  Dependent Care

 401(k) Salary Deferrals  Adoption Assistance

 Certain Plans Maintained by Educational

Groups

 Contributions to Health Savings Accounts

(HSAs)

Conversely, cafeteria plans cannot offer:

 Scholarships  Employer Provided Meals and Lodging

 Educational Assistance  Fringe Benefits

 Long-term Care Insurance  Life Insurance to Non-Employees

 Long-term Care Services  Archer MSAs

 Health Reimbursement Arrangements (HRAs)  Contributions to a 403(b) Plan
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The regulations specifically define premium-only plans (commonly referred to as “POPs”) in §1.125-(a)(5) 

as a cafeteria plan that offers only one benefit election - cash or the employee’s share of the employer-

provided accident and health insurance premiums.

Participant Election Rules - Generally, a cafeteria plan must require employees to elect annually 

between taxable and qualified benefits.  This means that an employee’s election cannot last more than 12

months.  However, a cafeteria plan is permitted to include an automatic election for new or current 

employees, generally applicable to those new or current employees who fail to make their elections on a 

timely basis.  This provision would allow a cafeteria plan to include a provision that allows current 

employees to retain the same benefit elections from one plan year to the next, without having to formally 

make a new benefit election.

Employee elections must be made prior to the beginning of a plan year, or upon plan eligibility for new 

employees, and once made, are generally irrevocable for the remainder of the plan year.  There are 

certain exceptions to this rule, limited to “change-in-status” situations:

 Legal Marital Status - divorce, marriage, death of spouse, or legal separation.

 Number of Dependents - birth, adoption, or death of a dependent.

 Employment Status - termination by self, spouse, or dependent.

 Work Schedule - change to part-time or full-time status by self, spouse, or dependent.

 Location Change - change in residence or worksite by self, spouse, or dependent.

 Unmarried Dependent Status - when a dependent reaches a certain age or student status.

Any such changes can only be made by the employee; an employee’s spouse or dependent cannot

make an election under a cafeteria plan, nor can a spouse or dependent revoke the employee’s election.  

If the cafeteria plan offers contributions to an HSA, the plan must allow employees to prospectively 

change or revoke the election at least once a month.

The regulations permit employee elections via an electronic media.  It is not necessary for an employee to 

complete a paper form (the safe harbor procedures available under IRC §1.401(a)-21 are available).

Flexible Spending Arrangements - In general, a flexible spending arrangement (FSA) is a benefit 

designed to reimburse employees for expenses incurred for certain qualified benefits, up to a maximum 

amount not substantially in excess of the salary reduction and employer flex credits allocated for the 

benefit.  The rules define this maximum amount as no more than 500% of the salary reduction and 

employer flex credits.  Under this definition, it is theoretically possible to fund an FSA with only employer 

flex credits.
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The employee’s maximum credit for the plan year must be made available to the employee at all times 

during the plan year.  FSA reimbursements must be paid at least once a month, and a reasonable 

minimum payment, such as $50, may be imposed.  Furthermore, FSAs are still subject to the “use it or 

lose it” rule; although, the name of the rule has been shortened to “use or lose.”  

Modifications to the “use or lose” rule allow plan sponsors to offer a “grace period” of up to 2½ months 

following the end of a plan year in which employees can incur eligible expenses and submit them for 

reimbursement under the FSA.  If such a “grace period” is implemented, employees must specify to which 

plan year these expenses are applied.

The IRS again modified the “use or lose” rule in Notice 2013-71 a few years ago.  Instead of a grace 

period, plan sponsors can allow participants to carry over up to $500 from one plan year to the next.  The 

plan document must be amended to incorporate this feature, and any such amendment can be adopted 

at any time during a plan year, effective retroactively back to the beginning of the plan year. 

Cafeteria plans may limit eligible FSA expenses to only specified IRC §213 expenses.  For example, an 

FSA may not reimburse employees for capital expenditures or local transportation.  Additionally, a plan 

may limit eligibility to employees who participate in one or more specified employer health plans (it is 

permissible to limit FSA eligibility to only those employees who elect a PPO option under the employer’s 

medical plan).

FSAs are limited to three types of benefits:

 Dependent care assistance - A dependent care assistance program may not provide for

reimbursements other than for dependent care expenses.  For example, if an employee incurs less

dependent care expenses during the plan year than the amount specified in the salary reduction

and/or employer flex credits, such excess amounts may not be used to purchase any additional

benefits or used to reimburse eligible adoption or medical FSA expenses.

 Adoption assistance - The rules for adoption assistance are similar to the rules for dependent care

assistance.

 Medical reimbursement - A health or medical FSA is only permitted to reimburse medical expenses

as defined in IRC §213(d); it is not permitted to reimburse dependent care or adoption assistance

expenses.  Medical reimbursement may include payments for durable medical equipment which has

a useful life extending beyond the period of coverage in which the expense was incurred, such as

wheelchairs.
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Substantiation of Expenses - Generally, a cafeteria plan may pay or reimburse only those substantiated 

expenses for qualified benefits incurred on or after the later of (a) the effective date of the plan, or (b) the 

date upon which the employee enrolls in the plan.  Similarly, if the plan is amended to add additional 

benefits, only expenses incurred after the effective date of the amendment are eligible for payment or 

reimbursement.  All employee expenses under a cafeteria plan must be substantiated by an independent 

third party.  Third party substantiation must include the nature of the service or sale, the date of the 

service or sale, and the amount due for the service or sale.  It should be noted that the regulations make 

it clear that substantiating on a percentage of employee claims, or substantiating only employee claims 

above a certain dollar amount, fails to comply with the substantiation requirements in §1.125-1 and 

§1.125-6.

Non-discrimination Rules - Without question, the rules contained within this section offer the greatest 

amount of work and on-going administration for recordkeepers and Third-Party Administrators (TPA’s).  In 

much the same manner that qualified plans may not discriminate against non-highly compensated 

employees (NHCEs) and non-key employees, cafeteria plans may not discriminate against such 

employees.  The eligibility tests incorporate a major portion of the coverage rules under IRC §410(b) and 

related regulations, chiefly the reasonable classification tests of §1.410(b)-4.  The regulations use 

definitions of highly compensated individuals (HCIs) and key employees consistent with IRC §414(q), 

defining “highly compensated employees,” and IRC §416, defining “key employees.”

There are three non-discrimination tests that apply to cafeteria plans:

1. Eligibility Test - A cafeteria plan cannot discriminate in favor of HCEs as to eligibility to participate.

The first part of the test stipulates that no employee be required to complete more than three years of

employment as a condition for participation, and that the employment requirement for each employee

be the same.  The second part of the test requires that eligibility must not discriminate in favor of the

HCIs.

Example:

Widget Manufacturing Company has 100 employees, 80 NHCIs, and 20 HCIs.  The percentage of

NHCIs is 80%, for which the Concentration Percentage Table of IRC §1.410(b)-4(c)(4) shows a “safe

harbor” percentage of 35%.  This means that if the percentage of NHCIs eligible for the plan is equal

to at least 35% of the percentage of HCIs eligible, the plan satisfies the Eligibility Test. Assume that

80% of HCIs are eligible (that is, 16 out of 20).  Then at least 22 of the NHCIs must be eligible (35% x

80% = 28%; 28% x 80 NHCIs = 22 NHCIs). If fewer than 22 NHCIs are eligible, the Widget’s

Cafeteria Plan fails the eligibility tests, and the maximum benefit which could have been taken

under the Plan becomes a taxable benefit to the HCIs.
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2. Contribution and Benefits Test - The regulations provide an objective test to determine when the

actual election (that is, utilization) of benefits is discriminatory.  Qualified benefits are

disproportionately elected by HCIs if the aggregate qualified benefits elected by the HCIs, measured

as a percentage of the aggregate HCI compensation, exceeds the aggregate qualified benefits

elected by the NHCIs, measured as a percentage of the NHCI compensation.  In other words, the

mathematical ratio given below would need to be less than or equal to one:

Example: Widget Manufacturing Company, Inc. has HCIs in a cafeteria plan that elect aggregate 

qualified benefits equaling 5% of their aggregate compensation; NHCIs in the same plan elect 

aggregate qualified benefits equaling 10% of their aggregate compensation.  Since the ratio is less 

than or equal to one, 5% / 10% = ½, the Company passes the contributions and benefits test.

3. Key Employee Concentration Test - A cafeteria plan is further tested under the new proposed

regulations to ensure that the plan’s benefits do not discriminate against the non-key employees.

Under this key-employee concentration test, the statutory non-taxable benefits provided to key

employees for the plan year cannot exceed 25% of the aggregate statutory non-taxable benefits

provided to all employees.

Example: Widget Manufacturing Company’s key employees receive $4,000 of qualified benefits and

non-key employees receive $8,000 of qualified benefits, for a total of $12,000.  Since key employees

receive 33% of the plans qualified benefits ($4,000 / $12,000), this exceeds 25% of the aggregate

qualified benefits and fails the key employee concentration test.  Failing this test means that each

key employee would include in his/her gross income an amount equaling the maximum

taxable amount of benefits that he/she could have elected for the plan year.

For testing purposes, a cafeteria plan may be permissively disaggregated, separating the plan into two 

component plans - one covering employees with less than three years of service and one covering all 

other employees.  Cafeteria plans may also be permissively aggregated, should the employer sponsor 

more than one cafeteria plan.  Regardless of how the plans are disaggregated or aggregated, the testing 

is performed on the plan(s) as of the last day of the plan year.

There are safe harbors available for certain types of cafeteria plans with specific plan provisions.  For 

example, there is a safe harbor available for cafeteria plans that provide health benefits and for premium 

only cafeteria plans.  Discriminatory cafeteria plans result in benefits which would otherwise be “qualified” 

and non-taxable becoming taxable to HCIs and/or key employees.

HCI Aggregate Qualified Benefits NHCI Aggregate Qualified Benefits

___________________________ ÷ ____________________________ ≤ 1

HCI Aggregate Compensation NHCI Aggregate Compensation
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Employee Advantages of a Cafeteria Plan

The primary benefit to an employee of participation in a cafeteria plan is an increased net paycheck.

The following example illustrates this benefit:

Without
Cafeteria

Plan
With Cafeteria 

Plan
Gross monthly compensation $1,000.00 $1,000.00

Less pre-tax expenses

Medical expenses 25.00

Dependent child care 200.00

Group medical coverage premium 50.00

Group life coverage premium 2.00

Gross taxable income 1,000.00 723.00

Less taxes and after-tax expenses

Federal income tax at 15% 150.00 108.45

Social security tax at 7.65% 76.50 55.31

State income tax at 5% 50.00 36.15

Group medical coverage premium 50.00

Group life coverage premium 2.00

Net paycheck 671.50 523.09

Plus plan reimbursements

Medical expense reimbursement 25.00

Child care reimbursement 200.00
Disposable income $   671.50 $   748.09

Estimated increase in monthly disposable income $     76.59

Estimated increase in annual disposable income $   919.08
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Consolidated Omnibus Budget 
Reconciliation Act (COBRA) 

What’s New? 

The Department of Labor (DOL) previously extended the expiration date on the model notices for the 

General Notice and Election Notice to December 31, 2019, but has not yet extended that date or issued 

new notices.  Employers should continue to use the current model notices until new ones are issued.   

The notices and related information can be found on the DOL's webpage:  

https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/cobra.    

(Click the drop down box next to Regulations under For Employers and Advisers.) 

The plan administrator must complete the model notice by filling in the appropriate plan and employer 

information.  The DOL will consider plan administrators who properly complete the model notices to be in 

good faith compliance with COBRA’s notice content requirements. 

https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/cobra
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Consolidated Omnibus Budget 
Reconciliation Act (COBRA) 

The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) requires that most 

employers sponsoring group health plans offer the opportunity for a temporary extension of their coverage 

to certain individuals, who would otherwise lose their group health coverage due to termination of 

employment or changes in family status. 

General COBRA Requirements - Continuation of group health insurance is required for varying periods 

up to 36 months for qualified beneficiaries who lose coverage because of certain qualifying events, 

provided they bear the cost of the health insurance themselves.   

COBRA applies to all group health plans of private employers with 20 or more employees on more than 

50% of the working days of the previous calendar year.  (Specifically excluded are plans maintained by 

employers with fewer than 20 employees, church plans, and federal government plans.) 

For an employer to qualify as a “small employer,” the employer must be an entity that has fewer than 20 

employees on at least 50% of the working days in the previous calendar year.  For this purpose, all full-

time and part-time employees must be counted.  Part-time employees are counted as a fraction of an 

employee, as a full-time equivalent (FTE). 

COBRA applies to any employee that is covered under an employer’s health plan and the benefits for that 

coverage terminate or would substantially be reduced because of a qualifying event.  COBRA also covers 

spouses and dependent children of the employee affected.  Dependent children include a child born to, or 

placed for adoption with, the covered employee or former employee during the period of COBRA 

coverage.  Individuals entitled to COBRA continuation coverage are called qualified beneficiaries (QBs). 

Qualifying Events Under COBRA - Qualifying events are certain types of events that would cause an 

individual to lose health coverage if not for COBRA protection.  Qualifying events for employees are: 

• Termination of employment whether voluntary or involuntary, except for reasons of gross misconduct.

• Reduction in hours below the minimum required to participate in the plan.
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Qualifying events for spouses and dependents are: 

• The events listed above

• Covered employee’s entitlement to Medicare benefits

• Death of the covered employee

• Divorce or legal separation from the covered employee

• Loss of a dependent child status under the plan rules

Statutory COBRA Continuation Period - In the case of employee termination or reduction in hours, the 

statutory COBRA continuation period is 18 months.  For individuals who are disabled (for Social Security 

purposes) at the time of the termination or reduction in hours, the statutory COBRA continuation period is 

29 months.  This provision also applies to employees or any qualified beneficiary who is determined 

disabled under the Social Security Act within 60 days of qualifying for COBRA coverage, provided that 

they give the employer notice within 60 days of the disability and before expiration of the 18 month period.  

For any other qualifying event, the statutory COBRA continuation period is 36 months.  Also, a special 

“multiple qualifying event” rule extends the 18 month period to 36 months. 

Termination of COBRA Coverage - COBRA coverage terminates when any of the following time periods 

or events occur: 

• At the end of the 18, 29, or 36 months

• The employer terminates the plan for all active employees

• After the election date, the QB becomes covered under another group health insurance plan that does

not have any applicable exclusion or preexisting condition limitation

• After the election date, the QB becomes entitled to Medicare benefits

• Failure to pay the COBRA premium in a timely manner, given a 30 day grace period

• The QB ceases to be disabled according to Social Security Administration after the 11 month

extension has begun
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COBRA Premium - Employers may charge qualified beneficiaries for the entire cost of COBRA 

continuation coverage plus an additional 2% administrative fee (102% of the premium charged for an 

active employee of the plan).  150% of the applicable premium can be charged to nondisabled family 

members if COBRA covers the disabled individual.  

A payment cannot be required to be sent with the election form, but the initial payment can be required to 

be made within 45 days of the date of COBRA election.  Failure to make payment within that period of 

time can cause loss of COBRA coverage. 

Employer Notices - The employer must provide written notice to the employee, spouse, and dependent 

children as follows: 

• When an employee becomes entitled to coverage under a group health plan.

• When an employee marries and the spouse elects coverage.

• When a qualifying event occurs.

The regulations set minimum standards for content, timing, and other issues for the administration of five 

notices required by the employer or plan administrator: 

• General Notice - Plans must provide a written General Notice to employees and covered spouses

within 90 days after health plan coverage begins.

Important Reminder - If a spouse is covered, a notice must be mailed to the home address if the

General Notice is hand delivered to the employee at work (for example, included in the employee

handbook).  Also, the notice must be mailed to the spouse’s last known address if it is different from

the employee’s.

• Employer Notice to Plan Administrator - Employers have 30 days to notify plan administrators after

an employee experiences a qualifying event of termination, a reduction in hours, death, enrollment in

Medicare, or if the employer begins bankruptcy proceedings.

• COBRA Election Notice - The plan administrator must provide this written notice to individuals

qualified to elect COBRA within 14 days after receiving notice of a qualifying event.  In the case where

an employer provides notice of a qualifying event and acts as plan administrator, it must provide

notice within 44 days.
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• Important Reminder - The election period can end no sooner than 60 days from the later of the date

the Election Notice is provided, or the date coverage is lost.

• Unavailability Notice - The plan administrator must send a notice that coverage is not available

within 14 days of receiving a request for COBRA coverage, whether it relates to a first or second

qualifying event, or an SSA disability determination.  This notice must explain the reason for denying

the request.

• Early Termination Notice - If the plan administrator determines that COBRA coverage will end

before the maximum COBRA coverage period ends, it must notify the affected QBs “as soon as

practicable” after a decision to terminate coverage is made.  This notice must describe the date the

coverage will terminate, the reason for termination of coverage, and any rights the QB may have, such

as right to convert to an individual policy.

It is sufficient to send a single notice addressed to both the covered employee and the employee’s spouse 

if they reside at the same address.  The single notice rule applies to the General Notice, Election Notice, 

Unavailability Notice, and Early Termination Notice. 

Employee Retirement Security Act (ERISA) requires that COBRA notices must be made by means that 

are reasonably calculated to ensure actual receipt by the plan participants and beneficiaries.  The 

following have been identified as acceptable methods of delivery:  in hand delivery, an insert in a company 

publication, first class mail, second class or third class mail (if return and forwarding postage is 

guaranteed and address correction is requested), and electronic delivery in certain circumstances. 

The main requirements for electronic delivery are: 

• The plan administrator must take measures to ensure that qualified beneficiaries actually receive the

electronic notice.  This could include such methods as requesting a return receipt e-mail or conducting

periodic reviews or surveys to ensure that participants actually received electronic notices.

• The plan administrator must provide, at the time a document is furnished electronically, a written or

electronic notice to participants that describes the documents to be furnished electronically, explains

their significance, and informs participants when and whether they have a right to request a paper

copy free of charge.

• Electronic notice can be provided to employees if they are able to access the notice from any location

(including the employee’s home) where they are expected to perform their duties and where access to

the employer’s electronic information system is an integral part of their duties.
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• For nonemployees, electronic delivery is allowed with their prior consent.  The regulations contain a

number of technical safeguards that employers must follow to ensure that notices are actually

received by nonemployees.

• The system of delivering notices electronically must protect the confidentiality of personal information

relating to an individual’s accounts and benefits.

Employers should maintain thorough documentation of any notices mailed or sent electronically, such as a 

copy with the recorded date and time it was mailed, a COBRA notification logbook, or even through a 

delivery method that provides a receipt of mailing.   

Qualified Beneficiary Separate Election - Qualified beneficiaries are entitled to separate election rights 

under COBRA.  Therefore, it is not mandatory for an entire family to elect COBRA continuation if this 

coverage is not needed or desired.  Rather, an employee, spouse, or dependent child may independently 

elect COBRA continuation for specific family members and pay the applicable premium for that coverage. 

Qualified Beneficiary Notification - A qualified beneficiary must notify the employer of an occurrence of 

a qualifying event (divorce, legal separation, or loss of dependent status).  The plan must allow at least 60 

days after the date of the qualifying event for the QB or employee to give this notice.  This notification 

must be made to the designated individual, as specified in the Summary Plan Description (SPD).  The 

employer should have “reasonable procedures” outlined in the SPD for qualified beneficiaries to give 

notice of qualifying events.  For the DOL to consider the procedures reasonable, they must be described 

in the SPD, specify the individual or entity that should be notified, and describe the information necessary 

to make a determination regarding eligibility for COBRA.   

Most Common COBRA Violation - The single most common violation is sending a late notice or no 

notice upon the occurrence of a qualifying event.  Supervisors must be trained to notify the appropriate 

individual in the organization in a timely manner. 

Enforcement - COBRA continuation coverage laws are administered by several agencies.  The 

Departments of Labor and Treasury have jurisdiction over private sector group health plans.  The 

Department of Health and Human Services administers the law as it affects public sector health plans. 

The Labor Department has interpretive responsibility for COBRA disclosure and notification requirements. 

The Treasury Department has interpretive responsibility to define the required continuation coverage.  The 

Internal Revenue Service has issued regulations on COBRA provisions relating to eligibility, coverage, and 

payment.  The Departments of Labor and Treasury share jurisdiction for enforcement of these provisions. 
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IRS examinations of COBRA issues include a review of: copies of the employer’s COBRA procedures 

manual; copies of form letters sent to qualified beneficiaries; and copies of the employer’s internal audit 

procedures dealing with COBRA. 

Penalties - ERISA penalties for COBRA violations accrue at $110 per day for each qualified beneficiary, 

in addition to the cost of benefits that would have been provided.  Employers and plan administrators may 

also be liable for past and future medical expenses during the qualified beneficiary’s continuation period, 

in addition to attorney’s fees. 

COBRA violations can also result in the loss of a federal income tax deduction for the plan costs.  The 

cost of coverage for highly compensated employees could also become taxable income to them.  The IRS 

is also authorized to assess an excise tax penalty for COBRA violations.  If they levy an excise tax, the 

minimum is the greater of $2,500 for each beneficiary affected by the rule violation or $100 per day during 

the employer’s period of noncompliance.  If the IRS determines the violation is not minimal, employers can 

be subject to a penalty up to $15,000.  The maximum excise tax that an employer can pay in one year is: 

the lesser of 10 percent of the employer’s health plan costs in the previous year or $500,000. 

The excise tax penalty is not imposed for any period during which the responsible party did not know, or 

exercising reasonable diligence would not have known, that the failure existed.  Once a violation is 

discovered, no excise tax is imposed if the error was due to reasonable cause and not willful neglect AND 

it is corrected within 30 days.  This rule should be motivation for employers to conduct regular 

compliance reviews. 

Good Faith Compliance - Employers must adhere to COBRA in accordance with a good faith 

interpretation of the statute and legislative history.  Four steps have been identified by Congress to 

indicate good faith compliance: 

• Were individuals responsible for COBRA properly trained?

• Were the employer’s COBRA procedures and policies documented?

• Were the employer’s COBRA procedures set up using competent professional advice?

• Did the employer have COBRA compliance periodically audited by an independent party?  (However,

the Act does not require an audit.)

A self audit is highly recommended.  Employers should document the self audit and corrective measures 

taken.  That documentation is often the best evidence to demonstrate good faith.
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DIVORCE, SEPARATION, 
OR DEPENDENT 

INELIGIBLE

TERMINATION, REDUCTION IN HOURS, 
DEATH, MEDICARE, OR NOTICE FROM QB OF 

OTHER EVENTS

 QB has 60 days to notify
employer

Election Notice Sent

QB has 60 days
to elect coverage - from the later of 

 the date coverage ends 

If QB Elects COBRA Coverage

QB has 45 days to make
first payment

(QB = Qualified Beneficiary)

the date election notice is provided or

COBRA Timeline

       30 days to notify plan administrator
14 days to send notice
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The Family and Medical Leave Act of 1993 (FMLA) 

What’s New? 

There were actually no changes for 2019.  The last time the Department of Labor (DOL) issued new forms 

was in September 2018.  However, there were no changes to the forms then other than the new expiration 

date which is August 31, 2021.  The model forms/notices can be found on the DOL website at: 

http://www.dol.gov/whd/fmla/index.htm. 

Also, the Department of Labor (DOL) issued its first Opinion Letters in nine years, with some offering clarity 

on FMLA matters.  https://www.dol.gov/whd/opinion/search/index.htm?FMLA 

Related State Laws 
A number of states have enacted FMLA-like laws, which may even apply to employers with less than 50 

employees, and some even have a paid leave component.  Some states require that an employee be 

granted unpaid time off to attend a child’s school activity, and a number of states have enacted laws that 

allow for time off for domestic violence victims.  It is very important for employers to keep up to date on 

state requirements for each location. 

http://www.dol.gov/whd/fmla/index.htm
https://www.dol.gov/whd/opinion/search/index.htm?FMLA
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The Family and Medical Leave Act of 1993 (FMLA) 

The Family and Medical Leave Act of 1993 was enacted to balance the demands of the workplace with 

the needs of the family.  It is a very complex statute that can have a substantial impact on an employer’s 

operations.  

The following employers are subject to the FMLA: 

• All private sector employers with 50 or more employees* (in 20 or more workweeks in the current or

preceding calendar year).

• Public agencies, including a local, state, or federal government agency, regardless of the number of

employees, including state and local governments.

• Public or private elementary or secondary schools, regardless of the number of employees.

*Employees are exempt from FMLA at locations where there are fewer than 50 employees within 75 miles.

The FMLA allows an employee to take a total of up to 12 weeks of unpaid leave in any 12-month period 

in one or more of the circumstances described below (or 26 weeks for Service Member Caregiver Leave). 

Employee Eligibility - Employees must have worked 12 months prior to the commencement of the leave 

and have worked at least 1,250 hours in the previous 12 months.  Although the 12 months of employment 

need not be consecutive, employment prior to a continuous break in service of seven years or more does 

not have to be counted.  

Conditions of Leave - Leave must be given in the following circumstances: 

• To care for a newborn or newly adopted child, or placement of a child in foster care, provided the leave

is taken within 12 months of the birth, adoption, or foster placement.

• To care for an employee’s spouse, parent, or child because of such person’s serious health condition.

• Where the employee’s own serious health condition prevents the employee from performing the

function of his or her job.

• For a qualifying exigency for the spouse, child, or parent of a family member who is on covered active

duty or is notified of an impending call or order to covered active duty in the armed forces.
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• To care for a family member who is a service member or veteran (if the employee is a spouse, child,

parent, or next of kin of the Armed Forces member or veteran), who is undergoing medical treatment,

recuperation, or therapy, for a serious injury or illness and who was a member of the Armed Forces

(including a member of the National Guard or Reserves) at any time during the period of five years

preceding the date on which the veteran undergoes that medical treatment, recuperation, or therapy.

A parent is defined as a biological, adoptive, step or foster parent, or an individual who stands or stood “in 

loco parentis” to an employee.  The term “in loco parentis” is used in the FMLA to include individuals who 

have the day-to-day responsibilities to care for/financially support a child, without regard to a biological or 

legal relationship.  Parent does not mean a parent-in-law. 

The DOL issued the final rule that changed the definition of “spouse” for purposes of the FMLA in 2015.  It 

amended the regulatory definition of spouse under the FMLA so that eligible employees in legal same sex 

marriages are able to take FMLA leave to care for their spouse or family member, regardless of where they 

live.  The change moved from a “state of residence” rule to a “place of celebration” rule for the definition of 

spouse under the FMLA regulations.  Then, the Supreme Court’s ruling in June of 2015 disallowed states’ 

bans against same sex marriage and required states to recognize same sex marriages that took place in 

other states, extending same-sex marriage rights nationwide.  This definition means that eligible 

employees in a legal same sex marriage can take FMLA leave: 

• to care for their same sex spouse with a serious health condition

• for qualifying exigency leave due to their same sex spouse’s covered military service

• to take military caregiver leave for their same sex spouse

• to care for a stepchild even if the employee does not stand in loco parentis to the child

Also, if an eligible employee’s parent has a same sex spouse, the employee will be able to take FMLA leave 

to care for his or her stepparent, regardless of whether the parent ever stood in loco parentis to the 

employee.  

Employers are permitted to require employees who take leave to care for a family member to provide 

reasonable documentation for purposes of confirming a family relationship.  An employee may satisfy such 

a requirement either by providing documentation such as a marriage license or a court document, or by 

providing a simple statement asserting that the requisite family relationship exists.   
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It is the employee’s choice whether to provide a simple statement or another type of document.  

Employers may not use a request for confirmation of a family relationship in a manner that interferes with 

an employee’s exercise or attempt to exercise his or her FMLA rights. 

The Department of Labor (DOL) defines "qualifying exigencies" as any of the following: 

• short-notice deployment

• military events and related activities

• childcare and school activities

• financial and legal arrangements

• counseling

• rest and recuperation

• post-deployment activities

• parental care

• additional activities where the employer and employee agree to the leave

“Next of kin” is defined as “nearest blood relative other than the covered service member’s spouse, parent, 

son, or daughter, in the following order of priority: blood relatives who have been granted legal custody of 

the covered service member by court decree or statutory provisions, brothers and sisters, grandparents, 

aunts and uncles, and first cousins, unless the covered service member has specifically designated in 

writing another blood relative as his or her nearest blood relative for purposes of military caregiver leave 

under the FMLA.” 

“Covered active duty" and "call to covered active duty status" mean a "federal" call to service (not by a 

state), in a "deployment" outside of the United States or its territories.  An eligible family member may take 

up to 15 days to bond with a military member for short-term, temporary rest and recuperation from 

deployment.   

There is also an exigency leave for parental care, such that a military member is eligible for FMLA leave for 

the member's parent (including adoptive, step, and foster parents, but not in-laws, and in loco parentis 

persons when the service member was under 18 years of age) who is incapable of self-care (requiring 

assistance in three or more of the activities of daily living, including grooming and hygiene, bathing, 

dressing, and eating). 
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For traditional types of FMLA leave, employees are able to take leave to care for a son or daughter who 

was either under the age of 18 or, if over the age of 18, incapable of self-care because of a mental or 

physical disability.  For service member related leave: 

• Son or daughter on covered active duty or called to covered active duty status means: the employee’s

biological, adopted, or foster child, stepchild, legal ward, or a child for whom the employee stood in loco

parentis, who is on covered active duty or called to covered active duty status, and who is of any age.

• Son or daughter of a covered service member means: the service member’s biological, adopted, or

foster child, stepchild, legal ward, or a child for whom the service member stood in loco parentis, who

is on covered active duty or called to covered active duty status, and who is of any age.

The following breakdown highlights the various types of injuries, illnesses, impairments, physical conditions, 

and mental conditions that rise to the level of a serious health condition under the Act:  

• Inpatient Care - Any time a condition requires an overnight stay in a hospital, hospice, or residential

medical care facility, it will be considered a serious health condition.  The serious health condition period

also will encompass any incapacity, recovery, or treatment that follows the overnight stay.

• Continuing Treatment - Conditions that require regimens of continuing care but not an overnight stay

also may reach the level of a serious health condition.  Any of the following situations reach the level

of a serious health condition under the FMLA:

Two treatments - A period of incapacity of three consecutive days that involves treatment two or more 

times by a doctor will be considered a serious health condition.  The two visits must occur within 30 

days of the period of incapacity; and the first visit to a healthcare provider must occur within seven days 

of the first day of incapacity. 

One treatment plus continuing care - A period of incapacity of three consecutive days that involves at 

least one treatment by a doctor and some sort of regimen of continuing treatment under a doctor's 

supervision.  The first visit to a healthcare provider must occur within seven days of the first day of 

incapacity. 

Pregnancy or prenatal care - Any period of incapacity due to pregnancy related conditions or for 

prenatal care will be considered a serious health condition under the FMLA.  
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Chronic conditions - The treatment period for chronic and serious health conditions also is eligible as a 

serious health condition under the FMLA.  Those are defined as conditions that require periodic visits 

for treatment under the care of a doctor that occur over an extended period of time that could cause 

episodic flare-ups (for example, asthma treatments and care for diabetes related situations).  Periodic 

visits to a healthcare provider for chronic serious health conditions are defined as at least two visits to 

a healthcare provider per year. 

Ineffective treatment - There also are situations in which an individual may have a permanent or long-

term incapacity because of a condition for which treatment may not be effective.  In those situations, if 

the individual is under the continuing supervision of a doctor, the condition will rise to the level of a 

serious health condition.  For example, an individual with a terminal disease like cancer may not 

necessarily be receiving corrective treatments but needs some level of care managing the final phases 

of the illness.  

Restorative/preventative - The definition of serious health condition also encompasses periods of 

incapacity related to restorative care or preventative care for items that if untreated would result in an 

incapacity of longer than three days.  For example, items such as dialysis, chemotherapy, and radiation 

are likely to fall short of qualifying under the other definitions above, but if the underlying condition 

(cancer) goes untreated, it will result in an incapacity in excess of three days.  

The regulations state that treatment includes (but is not limited to) examinations to determine if a serious 

health condition exists and evaluations of the condition but does not include routine physicals, eye exams, 

or dental examinations.  There is also some guidance regarding continuing regimens of care.  A continuing 

regimen of treatment includes a course of prescription medication (like antibiotics) or therapy requiring 

special equipment to resolve or alleviate the health condition.  Things like taking over the counter 

medications (like aspirin, antihistamines, or salves), bed rest, drinking fluids, exercise, and other similar 

activities that can be initiated without a visit to a doctor would not be included. 

Married Employees - If both parents are employed by the same employer, the employer may require that 

a married couple limit their collective leave to no more than a total of 12 workweeks when the purpose 

is to care for a parent or newborn or newly adopted child. 

Paid or Unpaid Leave - Depending on the reason for the leave, employees may elect, or may be required 

to substitute their accrued paid vacation, personal, family, or medical or sick leave for any part of the 12 

weeks of leave granted under the Act.  If the substitution of paid leave is less than 12 weeks in duration, 

the employer need only provide an additional period of unpaid leave so that the total of paid and unpaid 

leave provided equals 12 weeks (or 26 weeks, for Service Member Caregiver Leave).   
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Intermittent Leave - An employer may require that leave to care for a newborn or newly adopted child be 

taken all at one time.  In all other cases, the employee must be able to take the leave in increments 

throughout the year as intermittent leave.  Employees who take intermittent FMLA leave have a statutory 

obligation to make a “reasonable effort” to schedule such leave so as not to unduly disrupt the employer’s 

operations. 

Certification Requirements - Where the purpose of the leave is necessary due to the serious health 

condition of the employee, or the employee’s parent, child, or spouse, the employer may require a 

certification by a health care provider.  Employers may also require that an employee’s leave because of a 

qualifying exigency or to care for a covered service member with a serious injury or illness be supported by 

a certification.  

An employer must give written notice of a requirement for certification each time a certification is required. 

Employers have five business days to request certification, and the employee must be given at least 15 

calendar days to submit it.  Employees also must be given at least seven days to cure incomplete or 

insufficient certifications. 

An employer may contact the employee's healthcare provider for two purposes only: clarification and 

authentication of the medical certification.  The employer may request no additional information beyond that 

included in the certification form.  The employer's representative contacting the employee's healthcare 

provider must be a human resource professional, a leave administrator, or a management official, but in no 

case may it be the employee's direct supervisor.  The employee is not required to permit his or her 

healthcare provider to communicate with the employer; however, if the employee denies the employer 

permission and doesn't otherwise clarify an unclear certification, the employer may deny the designation of 

FMLA leave.  Prior to making any contact with the healthcare provider, the employer must first provide the 

employee an opportunity to resolve any deficiencies in the certification.  

Advance Notice of Employee Leave Under the FMLA - Where the leave is foreseeable, such as to care 

for a newborn or newly adopted child, the employee must give 30 days’ notice.  In other circumstances, the 

employee is required to give advance notice as soon as practicable.  The regulations state that when an 

employee becomes aware of a need for FMLA leave less than 30 days in advance, it should be practicable 

for the employee to provide notice of the need for leave either the same day or the next business day. 

When the need for leave is not foreseeable, an employee must comply with the employer's usual and 

customary notice and procedural requirements for requesting leave, absent unusual circumstances. 
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Health Insurance Coverage - An employer must continue to provide health care coverage under its health 

care plan as though the employee had not taken leave, including payment of employer’s share of premiums. 

An employer can make arrangements for the employee who is on unpaid leave to make payments for 

his/her share of premiums.   

An employer’s obligation to maintain health benefits under the FMLA stops if and when an employee 

informs the employer of an intent not to return to work at the end of the leave period (should be in writing), 

or if the employee fails to return to work after FMLA leave entitlement is exhausted.  The employer’s 

obligation also stops if the employee’s premium payments are more than 30 days late and the employer 

has given the employee written notice at least 15 days in advance that coverage will cease if payment is 

not received.   

However, the employer should proceed with cancellations very carefully and ensure sufficient time is given 

and all notifications are documented well, preferably with evidence such as certified mail receipts. 

Employee Reinstatement - At the expiration of the leave, the employee must be reinstated to his or her 

previous position or a substantially equivalent position (which means virtually identical in terms of pay, 

benefits, and other employment terms and conditions).  In addition, an employee’s FMLA leave cannot 

result in the loss of any benefit that the employee earned or was entitled to before using FMLA leave. 

Employer Notification Requirements - First, employers must post the notice describing the Act’s 

provisions that is provided by the Department of Labor.  Second, employers must include the FMLA 

General Notice in employee handbooks.  If an employer does not have a handbook, it must provide 

employees the General Notice upon hire.  Notice may be given online, provided that online information is 

accessible to all employees, and the information must be given in languages other than English if a 

“significant percentage” of non-English speakers are in the workplace. 

Employers must provide the Eligibility Notice and Rights and Responsibilities Notice within five 
business days of the employee notifying the employer of the need for FMLA leave.  Employers must also 

notify employees in either the Eligibility or Designation Notice of how much FMLA leave they have available. 

Only one notice is required per qualifying FMLA reason per leave year.  If an employee is ineligible for 

FMLA leave, at least one reason must be given for ineligibility. 
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Within five business days of receiving the certification form, the employer must provide the 

Designation Notice, notifying the employee whether the leave will count as FMLA leave.  In this notice or 

earlier, the employer must notify the employee if a fitness for duty certification is required in order to return 

to work.  Also, if the employer requests that the certification reflects the employee’s ability to perform the 

essential functions of the job, the notice must include those essential job functions.  

It is not the employee’s responsibility to specify to the employer that he/she needs “Family and Medical 

Leave.”  When an employee informs the employer of a need for leave that is medically related or has a 

possibility of meeting the eligibility requirements for FMLA, the employer must notify the employee of his/her 

rights.  The employer must provide an Eligibility Notice, Rights and Responsibilities Notice, and a 

Designation Notice in writing. 

Mailing Notices Insufficient - The U.S. Court of Appeals for the Third Circuit ruled in 2014 that an 

employer may not rely on “the Mailbox Rule” to prove it provided an employee with notice of his/her rights 

under the FMLA.  The Mailbox Rule is a traditional legal theory that allows for the “presumption of receipt” 

if someone can show a letter was either mailed or given to the postal carrier.  Overruling the trial court, the 

Third Circuit determined that the Mailbox Rule did not create a conclusive presumption of the plaintiff’s 

receipt of the FMLA notice, but was only a rebuttable “inference of fact.”  The plaintiff’s claim that she never 

received the letter overcame that inference.  The court took issue with the fact that the letter was sent using 

only “regular mail” with no certified letter receipt, tracking number, or signature.  Employers should evaluate 

their procedures and be able to prove that they provided the required FMLA notices by a traceable means 

rather than first class mail.  

Record Keeping Requirements - Employers are required to keep records that document compliance with 

the FMLA.  Records should be maintained for three years. 

What the Employer Cannot Do: 

• Interfere with or restrain an employee’s rights under the FMLA.

• Discharge or discriminate against any employee for opposing or complaining about any unlawful
practice under the FMLA.

• Deny any employee’s exercise of any right under the law.

• Retaliate in any way against an employee exercising his or her FMLA rights.

Enforcement - The FMLA is enforced by the Wage and Hour Division of the Department of Labor’s 

Employment Standards Administration.  This agency investigates complaints of violations.  If violations 

cannot be satisfactorily resolved, the DOL may bring action in court.   
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An eligible employee may also bring a private civil action against an employer for violations.  An employee 

is not required to file a complaint with the Wage and Hour Division prior to bringing such action. 

Failure to Comply with FMLA - An employer who denies leave to which the employee is entitled, or 

discriminates against an employee because the employee exercised or attempted to exercise rights under 

the Act, may be liable to the employee in an amount equal to lost wages and benefits or other damages 

(i.e., the cost of engaging substitute caregivers), plus attorneys’ fees.  Where the violation is “willful,” an 

additional amount equal to actual damages may be awarded as liquidated damages.  In addition, individual 

managers and HR professionals may be personally liable for failure to comply with the FMLA. 

Rights after FMLA Leave is Exhausted - Though the FMLA requirement is 12 weeks of leave, terminating 

an employee after the 12 weeks can result in an Americans with Disabilities Act (ADA) violation.  Employers 

must engage in an interactive process with the employee about accommodation and determine if additional 

leave is a reasonable accommodation.  There must be a well-documented case by case analysis to 

consider the reasonableness of extending leave in individual circumstances.  In the case of EEOC v. 

Princeton HealthCare System, the employer agreed to a $1.35 million dollar settlement with the EEOC. 

Under the company’s policy, employees were terminated once they exhausted FMLA leave.  Employers 

must instead evaluate each situation, and determine if the duration of leave causes undue hardship.  The 

EEOC will look at the cost, the number of employees, and the resources of the employer.  Employers should 

ask questions such as: Are people having to work overtime to cover the duties?  Is there a need to hire 

temps?  Is it having a financial impact on the line of business or the organization?  Though the extended 

leave doesn’t have to be indefinite, employers should carefully consider their decision, especially when 

there is a projected return date that is not far after the FMLA leave has been exhausted. 

In the case of Reed v. Jefferson Parish School Board, the court ruled that an employee who could not return 

to work after a six month leave of absence for pregnancy-related reasons was entitled to a continued leave 

of absence as a reasonable accommodation under the ADA.  The court stated that the employer needed 

to evaluate whether it could accommodate her by extending the leave of absence. 

Another example is EEOC v. UPS, Inc., where the court ruled that a policy to terminate employees after 12 

months of leave violated the ADA.  The court stated that although an employer is not required to accept an 

indefinite leave of absence as a form of accommodation, a strictly applied automatic cutoff violates the 

ADA.  An employer may notify employees that past a certain date, the employer can no longer assure the 

employee that a job will be available if and when the employee is able to return to work.  The employer 

should tell the employee that the employer will evaluate, if and when the employee is able to return, what 

positions are available and whether the employee may be placed in a position, with or without 

accommodation. You can find more information and guidance regarding employer-provided leave related 

to the ADA at https://www.eeoc.gov/eeoc/publications/ada-leave.cfm. 

https://www.eeoc.gov/eeoc/publications/ada-leave.cfm
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Resources 

For further information regarding COBRA, ERISA, or HIPAA: 

Department of Labor 

Employee Benefits Security Administration 

Atlanta Regional Office 

61 Forsyth Street SW  

Suite 7B54 

Atlanta, Georgia 30303 

(404) 302-3900

Participant and Compliance Assistance Hotline 

Toll-free 1-866-275-7922 or 1-866-444-EBSA (3272) 

For further information regarding FMLA: 

Department of Labor  

ESA Wage and Hour Division 

1-866-4-USWAGE (1-866-487-9243)

Birmingham District Office 

Medical Forum Building, Suite 656 

950 22nd Street North 

Birmingham, Alabama 35203-3711 

(205) 536-8570

You may view the Department of Labor’s Compliance Guide and sample FMLA notices and certification 

forms on the following website:  https://www.dol.gov/whd/fmla/ 

https://www.dol.gov/whd/fmla/


 

Section 11 
 
 

Fair Labor Standards Act 
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The Fair Labor Standards Act (FLSA) 

What’s New? 

Minimum Salary Threshold for Exempt Employees 
The exempt salary threshold, which is the minimum amount an employee must earn to be exempt from 

the FLSA's overtime requirement, is currently $455 per week ($23,660 annualized) and has been at that 

since 2004.  The 2016 revised overtime rule would have increased it to $913 per week ($47,476 

annualized).  Many employers opposed the 2016 proposed revisions to the overtime rule due to the 

significant increase, and it was blocked by court order shortly before the anticipated effective date.  After 

being on hold for several years, the concerns were discussed again in a hearing on October 17, 2018 at 

the Department of Labor (DOL), and the final rule was finally issued in September of 2019.  The final rule 

is effective January 1, 2020, raising the exempt salary threshold to $684 per week, which is equivalent 

to $35,568 annually.  It will also allow nondiscretionary bonuses and incentive payments (including 

commissions) paid on an annual or more frequent basis to be used to satisfy up to 10 percent of the 

standard salary level. 

This increase means employers need to evaluate all of their exempt employees paid a salary below the 

new threshold.  Those employees’ salaries will need to be raised to the new threshold in order to keep 

those employees exempt or the employee will need to be reclassified as non-exempt, hourly workers that 

are eligible for overtime pay. 

The final rule also raises the minimum salary an employee must be paid if he/she is exempt due to the 

“highly compensated” classification.  This minimum salary is increasing from $100,000 to $107,432, and 

$684 must be paid weekly on a salary or fee basis.   

Minimum Wage Rates 
Though multiple bills have been introduced and a raise to the federal minimum wage has been 

anticipated for a while, there is still a legislative gridlock at the federal level.  However, many states have 

had minimum wage increases or have pending legislation to increase the minimum wage.  State laws 

supersede the federal requirements when the state law provides a more generous minimum wage rate 

than the federal rate of $7.25 per hour.  Employers should make sure they are up to date for all states in 

which they operate. 

https://www.shrm.org/ResourcesAndTools/legal-and-compliance/employment-law/Pages/proposed-overtime-rule-small-bonuses.aspx
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One exception to the federal minimum wage is the federal contractors’ rate that went into effect 

January 1, 2015, raising federal contractors’ minimum wage to $10.10 per hour.  That rate has increased 

each year since, and will increase to $10.80 per hour effective January 1, 2020. 

DOL Opinion Letters 
Last year, the DOL resumed the use of opinion letters that describe how the agency would enforce 

federal wage and hour laws in specific circumstances presented by an employer, worker, or other party 

who requests the opinion.  The department had stopped issuing these letters in 2010.  There is a safe 

harbor for employers if they can show that they relied on an opinion letter, even if they were not the party 

that requested the letter.  Employers who have questions about complying with federal wage and hour 

laws should ask the DOL for an opinion before enforcement agents knock on their door or an employee 

files a claim.  

Launch of Payroll Audit Independent Determination (PAID) Program 
The DOL launched the Payroll Audit Independent Determination (PAID) Program last year, which gives 

employers the opportunity to cooperate with the DOL by conducting self-audits and voluntarily correcting 

any errors they find that violate the FLSA.  The DOL has stated that they want to encourage employers to 

figure out if they are violating the law and promptly pay workers any missing wages.  Employers can bring 

their self-audit to the department, which will review the audit, ask questions, and oversee the calculations 

to determine any amount due to workers.  

Just as with opinion letters, the PAID program is not available to employers if they are already being 

investigated by the DOL or involved in litigation with employees.   
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The Fair Labor Standards Act (FLSA) 

The Fair Labor Standards Act (FLSA) establishes minimum wage, overtime pay, recordkeeping, and 

youth employment standards affecting full-time and part-time workers in the private sector and in federal, 

state, and local governments.   

The FLSA applies to all employees of certain "enterprises”: 

• a Federal, state, or local government agency

• a hospital, or an institution primarily engaged in the care of the sick, the aged, or the mentally ill or

developmentally disabled who live on the premises (it does not matter if the hospital or institution is

public or private or is operated for profit or not-for-profit)

• a pre-school, elementary or secondary school or institution of higher learning (e.g., college), or a

school for mentally or physically handicapped or gifted children (it does not matter if the school or

institution is public or private or operated for profit or not-for-profit)

• a company/organization with annual dollar volume of sales or receipts in the amount of $500,000 or

more*

*For a nonprofit organization, enterprise coverage applies only to the activities performed for a business

purpose (such as operating a gift shop or providing services for a fee).  It does not apply to the

organization’s charitable activities that are not in substantial competition with other businesses.  Income

from contributions, membership fees, many dues, and donations (cash or noncash) used for charitable

activities are not counted toward the $500,000 threshold.

If an organization does not meet one of the definitions of a covered enterprise, employees may still be 

covered if their work regularly involves them in interstate commerce (“engaged in commerce or in the 

production of good for commerce”).  Examples include:  

• produce goods that will be sent out of state

• regularly make calls to persons located in other states

• handle records of interstate transactions

• travel to other states on jobs

• place orders out of state

• do janitorial work in buildings where goods are produced for shipment outside of the state
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Basic Wage Standards 

Covered, non-exempt workers are entitled to a minimum wage of not less than $7.25 per hour (except 

federal contractors, who have a minimum wage of $10.80 per hour).  Non-exempt workers must be paid 

overtime pay at a rate of not less than one and one-half times their regular rates of pay after 40 hours of 

work in a workweek.  

Wages required by the FLSA are due on the regular payday for the pay period covered.  Deductions 

made from wages for such items as cash or merchandise shortages, employer required uniforms, and 

tools of the trade, are not legal to the extent that they reduce the wages of employees below the minimum 

rate required by the FLSA or reduce the amount of overtime pay due under the FLSA.  

The FLSA contains some exemptions from these basic standards.  Some apply to specific types of 

businesses; others apply to specific kinds of work.  

While the FLSA does set basic minimum wage and overtime pay standards and regulates the 

employment of minors, there are a number of employment practices which the FLSA does not regulate 

that are often confused.  For example, the FLSA does not require:  

• vacation, holiday, severance, or sick pay;

• meal or rest periods, holidays off, or vacations;

• premium pay for weekend or holiday work;

• pay raises or fringe benefits; or

• a discharge notice, reason for discharge, or immediate payment of final wages to terminated

employees.

Also, the FLSA does not limit the number of hours in a day or days in a week an employee may be 

required or scheduled to work, including overtime hours, if the employee is at least 16 years old.  

The above matters are for agreement between the employer and the employees or their authorized 

representatives. 

Exempt Status 
The FLSA overtime rules require that employers pay one and one-half times the employee’s hourly rate 

for all hours worked over 40 in any workweek, unless the employee performs work that is considered 

exempt from overtime.  Employers must carefully determine whether each employee is exempt or non-

exempt under the FLSA. 
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Before reviewing the duties test for each job classification, it is important to remember that to deny 

overtime under the white collar exemptions, an employee must: 

• Perform the exempt duties of an executive, administrative, professional, computer, or outside sales

employee;

• And be paid on a salary basis*;

• And be paid a salary that at least equals the minimum salary of $684 per week as set forth in the

regulations.

* To be paid on a salary basis, the employee MUST receive the full salary for any week in which the

employee performs any work or is ready, willing, and able to work (except for permitted deductions

listed below).

The following are permitted deductions from pay of an exempt employee: 

• Personal leave - One or more full days for personal reasons.

• Sickness or disability - For absences of one or more full days due to sickness or disability if the

deduction is made in accordance with a bona fide sick or disability leave plan.

• Offset jury fees, witness fees, or military pay - While an employer cannot make deductions from

pay for absences caused by jury duty, attendance as a witness, or temporary military leave (for

absences less than the full week), the employer can offset any amounts received by an employee as

jury fees, witness fees, or military pay.

• Safety violations - For penalties imposed in good faith for infractions of safety rules of major

significance (includes infractions related to the prevention of serious danger in the workplace or to

other employees, such as rules prohibiting smoking in explosive plants, oil refineries, and coal

mines).

• Suspensions for violating “workplace conduct rules.”

To protect the exempt classification, employers should have a “safe harbor” policy in place.  The 

FLSA provides a “safe harbor” provision which limits liability for employers that fix improper deductions 

from an exempt employee’s pay.  Employers may prevent the loss of exemption by:  

• having a clearly communicated policy that prohibits improper deductions, which includes a complaint

mechanism;

• reimbursing employees for any improper deductions that have occurred; and

• making a good faith commitment to comply with the regulations in the future.

(See a sample safe harbor policy at end of this section.) 
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Duties Test for each Exempt Classification 

Administrative Employees 
For administrative employees to be considered exempt, they must meet all three of the following tests: 

• Must be paid a salary or a fee of at least $684 per week.

• Primary duty must be performing office or non-manual work directly related to the management or

general business operations of the employer or the employer’s customers.  Primary duty is defined as

the principal, main, major, or most important duty an employee performs.  The employee’s primary

duty also must be related to assisting with running or servicing of the business.  Examples include:

♦ Tax, finance, accounting, budgeting, auditing, and insurance.

♦ Purchasing and procurement.

♦ Advertising, marketing, and research.

♦ Safety and health.

♦ Quality control.

♦ Personnel management, HR, employee benefits, and labor relations.

♦ Public relations and government relations.

♦ Computer network, internet, and database administration.

♦ Legal and regulatory compliance.

♦ Primary duty must include the exercise of discretion and independent judgment with respect to

matters of significance.  In general, “exercising discretion and independent judgment” involves:

(1) comparing and evaluating possible courses of conduct and (2) acting or making a decision

after the various possibilities have been considered.  It implies the employee has authority to

make an independent choice free from immediate direction or supervision, but it does not mean

the employee has to have unlimited authority.  The fact that decisions are reviewed, revised, or

reversed does not necessarily mean he or she is not exempt.

Factors to consider in deciding whether an employee uses “the exercise of discretion and independent 

judgment with respect to matters of significance” include: 

• Has authority to formulate, affect, interpret, or implement management policies or operating practices.

• Carries out major assignments in conducting the operations of the business.

• Performs work that affects business operations to a substantial degree, even if assignments are

related to operation of a particular segment of the business.

• Has authority to commit the employer in matters that have significant financial impact.

• Has authority to waive or deviate from established policies and procedures without prior approval.

• Has authority to negotiate and bind the company on significant matters.
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• Provides consultation or expert advice to management.

• Is involved in planning long or short-term business objectives.

• Investigates and resolves matters of significance on behalf of management.

• Represents the company in handling complaints, arbitrating disputes, or resolving grievances.

Executive Employees 
For executive employees to be considered exempt, they must meet all four of the following tests: 

• Must be paid a salary of at least $684 per week.

• Primary duty must be managing the enterprise, department, or subdivision.

• Must customarily and regularly direct the work of at least two or more other employees.

• Must have the authority to hire or fire other employees, or their recommendations on the hiring, firing,

advancement, promotion, or any other change of status of other employees must be given particular

weight.

Professional Employees 
There are two options within the Professional exemption, a Learned Professional and a Creative 

Professional: 

Learned Professional - to be considered exempt, they must meet all three of the following tests: 

• Must be paid a salary or fee of at least $684 per week.*

*Exception:  The salary level test does not apply to doctors, lawyers, or teachers.

• Primary duty must be performing work requiring advanced knowledge, defined as work which is

predominantly intellectual in character and which includes work requiring the consistent exercise of

discretion and judgment (does not involve routine mental, manual, mechanical, or physical work).

• The advanced knowledge must be in a field of science or learning.  Examples of field of science or

learning include law, medicine, theology, accounting, actuarial computation, engineering, architecture,

teaching, various types of physical, chemical, or biological sciences, and pharmacy.

• The advanced knowledge must be customarily acquired by a prolonged course of specialized

intellectual instruction.  The best evidence of such is an academic degree, but exemption is available

to those who have substantially the same knowledge level and perform substantially the same work

as the employees with advanced degrees, but who attained it through combination of work

experience and intellectual instruction if the specialized academic training is a standard prerequisite

for entrance into the profession.
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Creative Professional - to be considered exempt, they must meet both of the following tests: 

• Must be paid a salary or fee of at least $684 per week.

• Primary duty must require invention, imagination, originality, or talent in a recognized field of artistic or

creative endeavor.

Highly Compensated Employees 
For an employee to be classified as a “highly compensated employee,” he or she must meet all three of 

the following tests: 

• Must earn at least $107,432 annually, which must include a salary of at least $684 per week.

• Primary duty must involve performing office or non-manual work.

• Must customarily and regularly perform at least one of the exempt duties or responsibilities of an

exempt executive, professional, or administrative employee.

Computer Professional Employees 
For computer professional employees to be considered exempt, they must meet all three of the following 

tests: 

• Must be paid a salary or fee of at least $684 per week or $27.63 an hour.

• Must be employed as a computer systems analyst or programmer, software engineer, or other

similarly skilled worker in the computer field.

• The employee’s primary duty must consist of:

 The application of systems analysis techniques and procedures, including consulting with

users, to determine hardware, software, or system functional specifications.

 The design, development, documentation, analysis, creation, testing, or modification of

computer systems or programs, including prototypes, based on and related to user or system

design specifications.

 The design, documentation, testing, creation, or modification of computer programs related to

machine operating systems.

 A combination of the aforementioned duties, the performance of which requires the same

level of skills.
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The computer employee exemption does not include employees engaged in the manufacture or repair of 

computer hardware and related equipment.  Employees whose work is highly dependent upon, or 

facilitated by, the use of computers and computer software programs, but who are not primarily engaged 

in computer systems analysis and programming or other similarly skilled computer related occupations 

identified in the primary duties test described above, are also not exempt under the computer employee 

exemption. 

Outside Sales Employees 
For outside sales employees to be considered exempt, they must meet both of the following tests: 

• Primary duty must be making sales or obtaining orders or contracts for services or the use of facilities

for which a consideration will be paid by the client or customer.

• Must customarily and regularly be engaged away from the employer’s place of business.
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Reminders 

It is important to understand what constitutes "hours worked" for which a non-exempt employee must be 

compensated.  Certain issues can cause employers significant problems, if not properly addressed.  

Employ - This term includes "to suffer or permit to work.”  Work not requested but allowed to be 

performed is time for which you must pay.  For example, an employee may voluntarily continue to work at 

the end of the shift to finish an assigned task or to correct errors.  The reason is not important; the hours 

are work time and are compensable.  Employers must be sure that non-exempt employees are paid for all 

hours worked and are paid overtime for all hours worked over 40 even if the time was not authorized.  

Policies can state that overtime must be approved in advance, and employers can discipline employees 

for violating overtime rules; however, employers cannot refuse to pay them for it. 

Workweek - An employee's workweek is a fixed and regularly recurring period of 168 hours - seven 

consecutive 24-hour periods.  It need not coincide with the calendar week, but it may begin on any day 

and at any hour of the day.  Different workweeks may be established for different employees or groups of 

employees (though that may be an administrative nightmare).  The workweek may not be changed for the 

purpose of evading the overtime requirements of the FLSA. 

Waiting Time - Whether waiting time is time worked under the FLSA depends on the particular 

circumstances.  Generally, the facts may show that the employee was engaged to wait (work time) or was 

waiting to be engaged (not work time).  For example, a receptionist who reads a book while waiting for 

someone to enter the office or a firefighter who plays checkers while waiting for an alarm is working 

during those periods of inactivity.  The employees have been "engaged to wait," and the time spent in 

those activities must be counted when determining the hours they worked.  Even if an employee is not 

actually performing work during a regular workday but is waiting for an assignment, the time is considered 

compensable because he is not free to leave. 

Donning and Doffing - Time spent “donning and doffing” protective clothing or gear is considered 

compensable time.  This includes changing clothes, putting on the protective gear, and walking time 

between location to change and the actual work station.   

On Call Time - An employee who is required to remain on call on the employer's premises is working.  An 

employee who is required to remain on call at home, is allowed to leave a message where she can be 

reached, or carries a pager or phone, in most cases is not working while on call.  However, if the 

restrictions placed on the employee are so severe that she may not use the time for her own benefit, the 

time could be construed to be hours worked. 
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Time Spent Answering Calls or E-mails Away from Work - If non-exempt employees are responding 

to calls or e-mails after hours or on the weekends, employers may be at risk if not paying for that time. 

There is a “de minimus” rule, which has been adopted in several federal court proceedings, that classifies 

minimal time spent checking or replying to e-mails or texts as non-compensable.  However, if the 

employee keeps up with these “de minimus” actions, the time can often add up enough for an overtime 

claim.  

Attendance at Receptions, Dinners, and Other Events - If a non-exempt employee is required to 

attend such an event, even though he is not performing any work while at the event, he must be paid for 

this time.  

Volunteer Activities - When employers offer “volunteering” or “team building” activities and require non-

exempt employees to participate, the time is compensable even if the event is held on weekends and 

outside of normal working hours. 

Breaks and Meal Periods - Breaks and meal periods are not required by the FLSA (see exception below 

related to breastfeeding employees).  However, if breaks or meal periods are provided, there are rules 

regarding whether or not they are paid time.  Rest periods of short duration, usually 20 minutes or less, 

are common and must be counted as hours worked.  Bona fide meal periods (typically 30 minutes or 

more) generally need not be considered as work time, but the employee must be completely relieved from 

duty for the purpose of eating regular meals.  An employee is not relieved if he or she is required to 

perform any duties while eating.  Although not required, it is good practice for employees to leave their 

work area while taking a meal break, to ensure they are completely relieved of duties such as answering 

the phone.  (Keep in mind some state laws do require breaks and meal periods.  Alabama does not.) 

Break Requirement for Breastfeeding Employees - A provision of the Patient Protection and 

Affordable Care Act (PPACA) amended Section 7 of the FLSA, by imposing a requirement for employers 

to provide reasonable amounts of unpaid break times to non-exempt employees, as well as a private 

place (other than a bathroom) for breastfeeding employees to express milk.  The breaks must be allowed 

for up to one year after the child’s birth.  Employers with fewer than 50 employees are exempt if the 

breastfeeding requirements would “impose an undue hardship by causing the employer significant 

difficulty or expense.”  
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Lectures, Meetings, and Training Programs - Attendance at lectures, meetings, training programs, and 

similar activities must be counted as working time unless four criteria are met:  

• it is outside normal hours;

• it is voluntary;

• it is not job related;

• and no other work is concurrently performed.

Travel Time - The principles that apply in determining whether time spent in travel is compensable 

depend on the nature of the travel:  

• Home to work travel - An employee who travels from home before the regular workday and returns to

his home at the end of the workday is engaged in ordinary home to work travel, which is not work

time.

• Home to work on a special one day assignment in another city - An employee who regularly works at

a fixed location in one city is given a special one day assignment in another city and returns home the

same day.  The time spent in traveling to and from the other city is work time.  The employer,

however, may deduct the amount of time the employee normally would spend commuting to the

regular work site.

• Travel that is all in a day's work - Time an employee spends traveling as part of his principal activity,

such as travel from job site to job site during the workday, is work time and must be counted as hours

worked.

• Travel away from home community - Travel that keeps an employee away from home overnight is

travel away from home.  Travel away from home is clearly working time when it cuts across the

employee's workday.  The time is work time not only on regular working days during normal working

hours but also during corresponding hours on nonworking days.  The DOL does not consider work

time as the time spent in travel away from home outside of regular working hours as a passenger on

an airplane, train, boat, bus, or automobile (see Riding Time below - as this point can be confusing).

• Driving time - Time spent driving a vehicle (whether owned by the employer, the driver, or a third

party) at the direction of an employer, to transport tools, supplies, equipment, or other employees, is

considered hours worked.
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• Riding Time - Time spent by an employee in travel, as part of his principal activity, such as travel from

job site to job site during the workday, must be counted as hours worked.  When an employee is

required to report at a meeting place to receive instructions or to perform other work there, or to pick

up and to carry tools, the travel from the designated place to the work place is part of the day’s work,

and must be counted as hours worked regardless of contract, custom, or practice.  The operative

issue with regard to riding time is whether the employee is required to report to a meeting place and

whether the employee performs any work (such as receiving work instructions or loading or fueling

vehicles) prior to riding to the job site.
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Failure to Comply with the FLSA 

Media attention around the overtime rule potential changes and minimum wage has made wage and hour 

compliance a top priority since 2016.  In addition, the value of wage and hour settlements and the number 

of class action lawsuits increased significantly in recent years.  The DOL also began seeking liquidated 

damages in addition to the payment of back wages, basically doubling the amount paid by the employer.  

The DOL’s Wage and Hour division previously identified several priority industries including: eating and 

drinking establishments, hotels/motels, construction, janitorial companies, and health care service 

providers.  However, employers should not think they are safe from an investigation if they are not in one 

of the targeted industries.  A Wage and Hour investigation can occur because a complaint is made, the 

employer is in a targeted industry, or the employer is selected for a random audit.  Only one employee’s 

complaint to the DOL is needed to open a DOL investigation of the entire company’s payroll methods or 

cause a private lawsuit against the company.  If the DOL decides to audit a company, they will visit the 

site and conduct interviews; check for required posters; and may review records for up to three years. 

Employers can be liable for back pay of owed wages and overtime for up to three years plus an equal 

amount of liquidated damages.  The DOL can assess civil money penalties up to $1,000 for each 

violation.  In addition, if the employee brings a private suit, the employer can be required to pay attorneys’ 

fees.  Criminal prosecution is even possible for willful violations and the violator can be fined up to 

$10,000.  Also, employers violating the child labor provisions of the FLSA may be assessed a civil 

monetary penalty of up to $10,000 for each young worker employed in violation (and much higher for 

willful violations or if it results in a serious injury or death).   

It is highly recommended that all employers conduct a self-audit annually (see the self-audit list on page 

10-15).  By being proactive and conducting self-audits, employers can identify and correct problems

before the DOL launches a full blown and costly investigation.  (See information regarding the PAID

program for compliance assistance with self-audits on the What’s New page at the beginning of this

section.)

Employers should review the actual regulations to determine the potential impact on their 
employment practices.  For more information, visit the Department of Labor’s website at: 
https://www.dol.gov/whd/flsa/. 

https://www.dol.gov/whd/flsa/
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Conducting a Self-Audit 

The self-audit should include a list of all exempt employees, with documentation noting which specific 

exempt classification each employee meets and how (refer to the criteria listed for each classification on 

previous pages).  This list should be maintained throughout the year, with new positions added and 

modifications noted.  The entire list should be reviewed at least annually. 

The self-audit should also include a review of: 

• Company’s pay practices and policies, including a review of how these practices are being carried out

by those that are directly involved.

• Salary practices for exempt employees, also with those who are directly responsible for payroll

functions.

 Are exempt employees being paid a fixed amount guaranteed per week and not subject to

fluctuation based on quality or quantity of work?

 Are salaries being docked for any reasons than those allowed by the FLSA?

 Is salary at least $684 per week?

• Safe harbor policy and procedures for reporting violations.

 Is the policy clearly communicated?

 Are the procedures being followed that are outlined in the policy?

 Is there a complaint mechanism in place?

• Non-exempt employees’ time recording procedures.

 Are non-exempt employees recording start times, time out for meals, time in from meals, and

time out at the end of the day?

 Are supervisors being made aware of the importance of accurate time recording, with no time

being “off the clock”?

• Breaks and lunches.

 Are non-exempt employees being paid if they take a break of 20 minutes or less?

 If not being paid for a meal break, are they getting away from their desks and being completely

relieved of duties?

 Are breastfeeding mothers being allowed breaks and being provided a private place?



11-16

• Overtime procedures, including record keeping and payments, with a review of how these practices

are being carried out by those that are directly responsible for payroll.

 Are employees being paid overtime for all hours worked over 40, even if the time was not

pre-approved?

 Is all required compensation included in determining an employee’s regular rate of pay?

Employers should also be sure that all supervisors and “timekeepers” are thoroughly trained on proper 

procedures and policy enforcement.  Supervisors must be sure non-exempt employees are not working 

off the clock by coming in early, staying late, working through lunch, or taking work home without 

recording their time accurately.  Keep in mind that employees cannot “volunteer” or “donate” additional 

time.  Even though employees’ intentions may be good, employers must safeguard against a future FLSA 

claim. 
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This policy is only a sample and should be written to be specific to each organization.  Employee 

Handbooks can be construed as contracts unless written very carefully and reviewed by an attorney.  Our 

recommendations are based on professional judgment, but do not constitute a legal document.  We 

recommend you consult a lawyer if you want professional assurance that our information, and your 

interpretation of it, is appropriate to your particular situation. 

Salary Basis Policy 
Non-exempt employees will be paid only for actual hours worked unless they receive benefits under 

[company name]’s vacation or sick leave policies [or Paid Time Off policies].  Exempt employees are 

paid on a salary basis and, in general, must be paid their full salary for any week in which they perform 

work.  Their pay may be reduced only in the following circumstances: 

1. Employees who are absent for at least a full day because of sickness or disability will not be paid for

that day unless they have accrued benefits under [company name]’s sick or vacation policies.  Their

pay will not be reduced if they are absent for less than a full day because of sickness or disability

(though the hours will be charged to sick or vacation depending on the nature of the absence and

availability of accrued time).

2. Employees who take leave under the Family and Medical Leave act will not be paid for that time

unless they have accrued benefits under [company name]’s sick or vacation time policies.  [Do not

include if your company is not covered by the FMLA.]

3. Employees who are absent from work for at least a full day for personal reasons other than sickness

or disability will not be paid for that day unless they have accrued benefits under [company name]’s

vacation policies.  If an employee is absent for less than a full day for personal reasons, his or her

pay will not be reduced (though the hours will be charged to vacation time depending on availability of

accrued time).

4. If an employee violates a safety rule of major significance, his or her pay may be reduced in an

amount to be determined by the company as a penalty for that violation.

5. Employees may be suspended without pay for other types of workplace misconduct, but only in full

day increments.  Their pay will be reduced in an amount that is proportionate to the number of days

suspended.

6. Employees who work less than 40 hours during their first or last week of employment will be paid a

proportionate part of their full salary for the time actually worked.
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Improper deductions from pay: 

It is our policy to comply with the salary basis requirements of the Fair Labor Standards Act (FLSA). 

Therefore, we prohibit all improper deductions from the salaries of exempt employees.  [Company name] 

will reimburse any exempt employee whose pay is reduced in violation of this policy.  If you feel your pay 

has been improperly reduced, please notify [the payroll coordinator] right away.  Reports of improper 

deductions will be promptly investigated.  If it is determined that an improper deduction has occurred, you 

will be promptly reimbursed for any improper deduction made. 
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Directory of State Revenue Departments 

Alabama Department of Revenue Department of Labor 

 Individual and Corporate Tax Division (866) 234-5382

(334) 242-1170 or (334) 242-1200 www.labor.alabama.gov/

http://revenue.alabama.gov/

Florida Department of Revenue Department of Economic Opportunity 

 No State Withholdings (850) 245-7105
  (850) 488-6800 www.floridajobs.org/

http://floridarevenue.com/

Georgia Department of Revenue Department of Labor 

 Taxpayer Services Division 
 

Unemployment Insurance (UI) 
 (877) 423-6711 (404) 232-3990

http://dor.georgia.gov/ http://dol.georgia.gov/

Mississippi Department of Revenue Department of Employment Security 

(601) 923-7700 (601) 321-6000

www.dor.ms.gov www.mdes.ms.gov

Tennessee Department of Revenue Department of Labor and Workforce Development 

 No State Withholdings Employer Security Division 

(615) 253-0600 (844) 224-5818

http://www.tn.gov/ http://www.tn.gov/workforce

For other states not listed visit the web at  
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/State-Links-1

http://www.dir.alabama.gov/
http://www.dor.ms.gov/
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/State-Links-1
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Social Security Administration Telephone Numbers 
for Wage Reporting Assistance 

Social Security personnel at these telephone numbers can answer questions about how to file 
electronically.  For questions regarding state filing, contact your state revenue agency. 

Alabama 
(866) 593-0914

Florida - North* 
(866) 964-3729 Ext. 15522

Florida - South* 
(866) 964-9963 Ext. 27186

Georgia* 
(866) 704-3482 Ext. 13403

Mississippi* 
(866) 331-8135 Ext. 16357 (Jackson)
(888) 436-2621 Ext. 16578 (Jackson)

Tennessee* 
(866) 331-6386 Ext. 19188

*Alternate Contact: (404) 562-1315 (Atlanta)

For other Social Security Administration contacts not listed visit the 
Social Security Administration website at www.ssa.gov or contact directly at (800) 772-1213 

Social Security Regional Employer Services Liaison Officers (ESLOs) 

Below are the updated phone numbers, and e-mail addresses of the SSA's regional Employer Services 
Liaison Officers.  Contact the ESLO with questions or comments on Social Security Statements, electronic 
filing, or payroll reporting processes and applications.

ATLANTA (AL, FL, GA, KY, MS, NC, SC, 
TN)  
Kirk Jockell, ESLO 
Phone: (404) 562-1315 
E-mail: kirk.jockell@ssa.gov

BOSTON (CT, MA, ME, NH, RI, VT) 
Regina Bachini 
Phone: (617) 565-2895  
E-mail: bos.ro.cps.eslo@ssa.gov

CHICAGO (IL, IN, MI, MN, OH, WI) 
Edward A. Swierczek, ESLO 
Phone: (866) 530-7818 ext. 10854 
E-mail: ch.ro.crsissi.eslo@ssa.gov

KANSAS CITY (AR, IA, KS, LA, MO, NE, 
NM, OK, TX)  
Phone: (214) 767-4329 
E-mail: da.cdps.eslo@ssa.gov

NEW YORK (NJ, NY, PR, VI) 
Phone: (212) 264-3865 
E-mail: ny.ro.cdps.eslo@ssa.gov

PHILADELPHIA (DC, DE, MD, PA, VA, WV) 
Bernard Daniels, ESLO 
Phone: (212) 264-3865  
E-mail: ph.ro.eslo@ssa.gov

SAN FRANCISCO (AS, AZ, CA, GU, HI, 
NV, NMI) 
Ray Arquero 
Phone: (510) 970-8247 
E-mail: sf.ca.ro.cdps.eslo@ssa.gov

SEATTLE (AK, CO, ID, MT, ND, OR, SD, 
 UT, WA, WY) 
Armond Joseph 
Phone: (206) 615-2229 
E-mail: sea.ro.cps.eslo@ssa.gov

http://www.ssa.gov/
mailto:kirk.jockell@ssa.gov
mailto:bos.ro.cps.eslo@ssa.gov
mailto:da.cdps.eslo@ssa.gov
mailto:sf.ca.ro.cdps.eslo@ssa.gov
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Internal Revenue Service 

For information about forms and requirements, call 1-800-TAX-FORM and order any of the publications 
from the Internal Revenue Service or access IRS website at www.irs.gov 

For other information or assistance… Call the number below... 

Telephone Individual Tax Assistance (800) TAX-1040

Telephone Business Tax Assistance   (800) TAX-4933

Social Security Administration (866) 593-0914
(Montgomery Local Office) (334) 272-0076

Wage and Hour Division (334) 223-7450

For questions concerning employment taxes, contact: 

Employment Tax Centralized Call Site (800) 829-4933

For questions concerning magnetic media filing requirements, and SSA/IRS reconciliation issues, 
contact: 

Employer Reporting Service Center (ERSC) (800) 772-6270
E-mail: employerinfo@ssa.gov

For verification of social security numbers before issuing Forms W-2, contact: 

Business Services Online (BSO)    (888) 772-2970
Social Security Verification Service (SSNVS) 
E-mail: bso.support@ssa.gov

Social Security Number Verification Service (SSNVA) Handbook 
https://www.ssa.gov/employer/ssnvs_handbk.htm 

To request a transcript of personal earnings as reported to social security, contact:  

Social Security Administration (800) 772-1213

Request for Social Security Earnings Information: 
https://www.ssa.gov/myaccount/ 

http://www.irs.gov/
mailto:employerinfo@ssa.gov
mailto:bso.support@ssa.gov
https://www.ssa.gov/employer/ssnvs_handbk.htm
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For questions concerning information returns, contact: 

Social Security Administration       www.ssa.gov  
(For Social Security Statement Information)       www.ssa.gov/mystatement 

Internal Revenue Service       www.irs.gov 

Wage and Hour Division       http://www.dol.gov/whd/ 

OCSE (for New Hire Information) 
http://www.acf.hhs.gov/programs/cse/newhire/employer/private/newhire.htm 

IRS Publications      
https://apps.irs.gov/app/picklist/list/formsPublications.html 

To request an extension of time to provide Forms W-2 to employees (Form 8809), contact: 

Information Reporting Customer Service                               (866) 455-7438 

http://www.ssa.gov/
http://www.ssa.gov/mystatement
http://www.irs.gov/
http://www.dol.gov/whd/
http://www.acf.hhs.gov/programs/cse/newhire/employer/private/newhire.htm
https://apps.irs.gov/app/picklist/list/formsPublications.html
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State of Alabama 

Alabama Department of Revenue Phone 
Web 

(334) 242-1170
www.revenue.alabama.gov

For questions concerning Alabama sales tax, contact: 
Department of Revenue 
Sales and Use Tax Division 
P.O. Box 327710 
Montgomery, AL 36132-7710 

Phone (334) 242-1490 

(Montgomery Local Office) 
50 N. Ripley St. 
Montgomery, AL 36130 

Phone 
Fax 

(334) 242-1170
(334) 242-1298

For questions concerning Alabama withholding tax, contact: 
Alabama Department of Revenue 
Individual and Corporate Tax Division 
Withholding Tax Section 
P.O. Box 327480 
Montgomery, AL 36132-7480 

Phone 
Fax 
Web 

(334) 242-1300
(334) 242-0112
http://revenue.alabama.gov/withholding/efiling.cfm 

For questions concerning taxes administered by the Department of Labor, contact: 

Main Office Phone 
Web 

(866) 234-5382
www.labor.alabama.gov/

Unemployment: 
Alabama Department of Labor 
Unemployment Compensation Division 
649 Monroe Street 
Montgomery, AL  36131 
E-mail:  webmaster@labor.alabama.gov

Phone (334) 215-7557 

Montgomery District Tax Office 
1060-C East South Blvd 
Montgomery, AL 36131-2260 

Phone 
Fax 

(334) 284-2807
(334) 954-7753

New Hire: 
Alabama Department of Labor 
New - Hire Unit 
649 Monroe Street, Room 3205 
Montgomery, AL  36131-0378 
E-mail:  newhire@labor.alabama.gov

Phone 
Fax 

(334) 206-6020
(334) 206-6020

Workers’ Compensation: 
E-mail:  WC@labor.alabama.gov

Phone 

Fax 

(334) 956-4044
(800) 528-5166
(334) 347-1828

Employment (Montgomery Local Office): 
E-mail:  Montgomery@alcc.alabama.gov

Phone 
Fax 

(334) 286-1746
(334) 288-7286

For questions concerning unclaimed property, contact: 
Treasury Office Phone 

Fax 
Web 

(334) 242-7500
(334) 242-7592
www.treasury.state.al.us

http://www.revenue.alabama.gov/
http://revenue.alabama.gov/withholding/efiling.cfm
mailto:webmaster@labor.alabama.gov
mailto:newhire@labor.alabama.gov
http://dir.alabama.gov/email/emailform.aspx?emailadd=WC@labor.alabama.gov
mailto:Montgomery@alcc.alabama.gov
http://www.treasury.state.al.us/
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2020 Payroll Tax Rates and Minimums 

The following rates, earnings bases, and minimum taxes are in effect for wages paid in 2020. 

Payroll Taxes on 2020 Earnings 

Type of Tax Form Rate Bases Tax 

1. Employee FICA-OASDI 941 6.20% $ 137,700 $  8,537.40 

2. Employee FICA-HI 941 1.45% No Limit 

3. Employer FICA-OASDI 941 6.20%  137,700   8,537.40 

4. Employer FICA-HI 941 1.45% No Limit 

5. Self-employed FICA Sch. SE 12.40%   137,700 17,074.80 

6. Self-employed HI Sch. SE 2.90% No Limit 

7. Employer Federal Unemployment 940 0.60% 7,000 42.00 

8. Employer Alabama Unemployment UCCR-4 Rating 8,000 Varies 

2019 Payroll Tax Rates and Minimums 

The following rates, earnings bases, and minimum taxes are in effect for wages paid in 2019. 

Payroll Taxes on 2019 Earnings 

Type of Tax Form Rate Bases Tax 

1. Employee FICA-OASDI 941 6.20% $ 132,900 $  8,239.80 

2. Employee FICA-HI 941 1.45% No Limit 

3. Employer FICA-OASDI 941 6.20%  132,900 8,239.80 

4. Employer FICA-HI 941 1.45% No Limit 

5. Self-employed FICA Sch. SE 12.40%   132,900 16,479.60 

6. Self-employed HI Sch. SE 2.90% No Limit 

7. Employer Federal Unemployment 940 0.60% 7,000 42.00 

8. Employer Alabama Unemployment UCCR-4 Rating 8,000 Varies 
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Retention Schedule for Employment Records 

Generally, every person required to file federal income tax returns must keep whatever books and records 

are necessary to verify any amounts shown on any return.  This is also true for employers withholding 

federal income taxes.  Specific rules and regulations for record retention by employers are outlined below. 

Full Name of Employee 4 Years 

Social Security Number 4 Years 

Home Address 4 Years 

Date of Birth 3 Years 

Sex 3 Years 

Dates of Employment 4 Years 

Occupation 4 Years 

Hourly Rate 3 Years 

Wage Basis 3 Years 

Workweek 2 Years 

Pay Period 2 Years 

Hours Worked 3 Years 

Straight Time Earnings 3 Years 

Weekly Overtime Pay 3 Years 

Allocated Tips 4 Years 

Tipped Employees 2 Years 

Additions to/Deductions from Wages 2 Years 

Amount/Hours/Dates for Sickness or Injury Pay 4 Years 

Regular Rate Exclusions 3 Years 

Wages Paid 4 Years 

Amount and Date of Taxes Withheld 4 Years 

Retroactive Payments 3 Years 

Fringe Benefits  4 Years 

Facilities Furnished 3 Years 

Required Employee Forms  4 Years 

Dates and Amounts of Tax Deposits Made 4 Years 

Copies of Filed Payroll Tax Returns and W-2s/W-3s 4 Years 

Undeliverable Employee W-2s 4 Years 

Employers should also retain any contracts, trusts, plans, agreements, or other documentation verifying the 

terms of employment for any employee not subject to the Fair Labor Standards Act provisions.  These 

records should be kept for three years.   
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Reporting Fringe Benefits and Types of Compensation 

To determine how to report fringe benefits and other types of compensation, locate the description of the 

benefit or compensation in the first column.  Refer to the remaining columns to determine how to report the 

questionable benefit or compensation.   

DESCRIPTION FEDERAL 
WAGE 

FEDERAL 
TAX 

SS / MC 
WAGE 

SS / MC 
TAX 

STATE 
WAGE 

STATE 
TAX 

SUTA 
WAGE 

FUTA 
WAGE 

BOXES BOXES 
BOX 1 BOX 2 3 & 5 4 & 6 BOX 16 BOX 17 

Advances - To employees against 
future earnings, which he or she is 
not obligated to repay, if there is 
no signed acknowledgement of 
indebtedness. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Annuities and Pensions - A 
mandatory 20% income tax W/H 
rate has been imposed on any 
eligible rollover distribution that the 
employee does not elect to have 
paid in a direct rollover. 
*State tax withheld if recipient
requests.

1099R No No No No No No No 

Athletic Facilities - On premise 
facilities only - substantially all use 
by employees and their families. 

No No No No No No No No 

Backpay Awards - Court ordered 
backpay awards, payments for 
unpaid minimum wage, and 
unpaid overtime (withhold at rate 
in effect in year paid). 

Yes Yes Yes Yes Yes Yes Yes Yes 

Bonuses - Payments in addition to 
usual compensation, as a reward 
for service performed, bonuses 
paid separately from regular 
wages or indicated as separate 
when paid in the same payment as 
regular wages, can be treated as 
supplemental wages.   

Yes Yes Yes Yes Yes Yes Yes Yes 

Cafeteria Plans - "Deductions" for 
qualified benefit plans  
*Reduces Federal, State, S/S, 
M/C, and FUTA taxable wages,
but not SUTA taxable wages.

No No    No No No No Yes No 

Cash or Deferred Plans - 
"Deductions" under a qualified 
cash or deferred arrangement 
such as 401(k). 

No No Yes Yes No No Yes Yes 

*Reduces Federal and State
wages only, taxable for all other
employment taxes.

Commissions - Commissions less 
expense an employer pays an 
employee for services performed. 
*Exempt from FUTA if an agent or
solicitor is paid solely by
commission.

 Yes Yes Yes Yes Yes Yes  Yes *Yes
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DESCRIPTION FEDERAL 
WAGE 

FEDERAL 
TAX 

SS / MC 
WAGE 

SS / MC 
TAX 

STATE 
WAGE 

STATE 
TAX 

SUTA 
WAGE 

FUTA 
WAGE 

BOXES BOXES 
BOX 1 BOX 2 3 & 5 4 & 6 BOX 16 BOX 17 

Consultant Fees - If business 
consultant is a self-employed 
independent contractor. 

No No No No No No No No 

Dependent Care Assistance Plan - 
Up to $5,000 ($2,500 if married 
filing separately) may be excluded 
from employee’s income for 
dependent care assistance under a 
qualified plan. 

No No No No No No No No 

Amounts over $5,000. Yes Yes Yes Yes Yes Yes Yes Yes 
Directors' Fee - If a director does not 

perform any other services as an 
employee. 
*Yes, if a director performs services
as an employee.

*No *No *No *No *No *No *No *No 

Disability Benefits - Based entirely 
upon employees' contributions to 
the fund from which the benefit is 
paid. 

No No No No No No No No 

  Payments made to the extent they 
are funded by the employer.  
*Payments after six calendar 
months following the last month the
employee worked are exempt from
FICA & FUTA.

Yes Yes *Yes *Yes Yes Yes No *Yes

Dismissal and Severance Pay - 
Payments made in administrative 
downsizing, Alabama exempts up 
to $25,000*. 

Yes Yes Yes Yes Yes* Yes* No Yes 

Eating Facilities - Those de minimis in 
amount. 

No No No No No No No No 

Education Assistance Program - Tax 
free employer payments up to 
$5,250. 

No No No No No No No No 

Employee Business Expenses - 
Reimbursements for travel and 
other business-related expenses 
paid if the arrangement is 
considered an accountable plan. 

No No No No No No No No 

Employment Agency Fees - 
Reimbursing an employee who has 
paid the fee is given a special 
bonus, which the employee earns 
by fulfilling certain required 
conditions. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Fringe Benefits - Facilities or 
courtesies furnished by an 
employer are taxable unless they 
fall into one of the following 
categories: 

Yes Yes Yes Yes Yes Yes Yes Yes 

1. De minimis fringe benefits, minimal 
or of infrequent occurrence such as
occasional parties, tickets to 
theatrical, or sporting events.

No No No No No No No No 

2. Qualified employee discounts on
goods or services offered for sale to 
customers in the same line of
business in which the employee
works.

No No No No No No No No 
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DESCRIPTION FEDERAL 
WAGE 

FEDERAL 
TAX 

SS / MC 
WAGE 

SS / MC 
TAX 

STATE 
WAGE 

STATE 
TAX 

SUTA 
WAGE 

FUTA 
WAGE 

BOXES BOXES 
BOX 1 BOX 2 3 & 5 4 & 6 BOX 16 Box 17 

3. No additional cost services that are 
provided to customers and made
available to employees in that line of 
business without substantial additional
cost to the employer.

No No No No No No No No 

4. Working condition fringe benefits
which are related to an employee's
condition of employment, or which
would be deductible business
expenses if paid by the employee, 
such as bar or association dues and
free or reduced parking.

No No No No No No No No 

5. Employer operated athletic facilities. No No No No No No No No 
Gifts - Cash, gift merchandise, or similar 

items that are readily convertible to 
cash. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Gifts - Merchandise gifts such as turkeys, 
hams, champagne, etc., that are 
nominal in value. 

No No No No No No No No 

Group-term life - Cost of coverage in 
excess of $50,000.   

  Age of    Cost per $1,000  
Employee  per Month 
Under 25 $ .05 
25 to 29 .06 
30 to 34 .08  
35 to 39 .09  
40 to 44 .10  
45 to 49 .15  
50 to 54 .23  
55 to 59 .43  
60 to 64   .66 
65 to 69  1.27  
 70 & Up 2.06  

Yes No Yes Yes Yes No No No 
Exclude 
wages 

on line 2 
of Form 

940 

Holiday Pay  Yes Yes Yes Yes Yes Yes Yes Yes 

Idle Time (Standby Pay) - Pay for 
minimum number of hours each pay 
period during layoffs or slow seasons, 
even when the employees have 
worked fewer hours or performed no 
services. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Jury Duty Pay - Payments for the 
difference between the amount 
received for jury duty and regular 
wages. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Lodging Furnished by Employer - Not 
includible in income only if all the 
following conditions met: (1) lodging is 
on business premises of employer, (2) 
lodging is furnished for convenience of 
employer, and (3) employee must 
accept lodging as a condition of 
employment. 

No No No No No No No No 

If all three conditions not met, FMV of 
lodging is includible in income 

Yes Yes Yes Yes Yes Yes Yes Yes 

*Special rules apply for educational
institutions.
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DESCRIPTION FEDERAL 
WAGE 

FEDERAL 
TAX 

SS / MC 
WAGE 

SS / MC 
TAX 

STATE 
WAGE 

STATE 
TAX 

SUTA 
WAGE 

FUTA 
WAGE 

BOXES BOXES 
BOX 1 BOX 2 3 & 5 4 & 6 BOX 16 BOX 17 

Low Interest Loans - A below market 
loan made directly or indirectly by an 
employer to an employee is treated as 
an exchange of cash.  On any day 
that total loans to an employee are 
less than $10,000, they are not 
subject to below-market rate rules. 

Yes No Yes Yes Yes No Yes Yes 

Meals Furnished by The Employer - On 
business premises for the 
convenience of the employer. 

No No No No No No No No 

Medical Expense Reimbursements - 
(Subject to nondiscrimination rules) 
Made to or for the benefit of an 
employee under a self-insured plan; 
no insurance carrier involved (Group 
Coverage). 

No No No No No No No No 

Contributions by employer to 
provide health insurance coverage for 
employee. 

No No No No No No No No 

Made directly to employee (or 
employee's health insurance 
company) for the purchase of health 
insurance in lieu of group coverage. 

No No No No No No No No 

For S Corps - Health insurance 
premiums paid for more than a 2% 
shareholder-employees. 
If part of group health plan. Yes Yes No No Yes Yes No No 
If not part of group health plan. Yes Yes Yes Yes Yes Yes Yes Yes 

Moving Expense - Qualified and 
documented expense. 

No No No No No No No No 

Unqualified and undocumented 
expense. 

Yes Yes Yes Yes Yes Yes Yes Yes 

On-Call Pay - Key employee will be 
available by paying him or her to 
remain on call. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Parking Facilities - Limited to $255 per 
month. 

No No No No No No No No 

Partners' Drawings and Salaries  No No No No No No No No 

Prizes and Awards - Made in connection 
with and as a result of employment 
relationship (exclude awards for 
employee length of service or safety 
achievement awards to the extent 
deductible by the employer) subject to 
limitations. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Probationary Pay  Yes Yes Yes Yes Yes Yes Yes Yes 

Retirement Pay, Pensions, and 
Annuities - See Annuities. 

Retroactive Wage Increase  Yes Yes Yes Yes Yes Yes Yes Yes 

Royalties - If not made as part of the 
employee's compensation. 

No No No No No No No No 
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DESCRIPTION FEDERAL 
WAGE 

FEDERAL 
TAX 

SS / MC 
WAGE 

SS / MC 
TAX 

STATE 
WAGE 

STATE 
TAX 

SUTA 
WAGE 

FUTA 
WAGE 

BOXES BOXES 
BOX 1 BOX 2 3 & 5 4 & 6 BOX 16 BOX 17 

Scholarships and Fellowships - Degree 
candidates only - Qualified 
scholarships (grants to students to 
further their education) and 
fellowships (grants to any individual to 
pursue additional study or training). 

No No No No No No No No 

Sick Pay - If benefits received from: (1) a 
fund to which the employer was the 
only contributor or from any accident 
policy of which the employer was the 
only purchaser, and (2) the amounts 
paid by the employer in providing this 
protection was not included in the 
gross income of the employee. 

Yes Yes Yes Yes Yes Yes Yes Yes 

If employee and employer contribute 
to the purchase of accident and health 
insurance or to a fund that provides 
sick pay benefits, benefits will be 
taxable to the employee on a pro rata 
or percentage basis. 

Yes 
% 

Yes 
% 

Yes 
% 

Yes 
% 

Yes 
% 

Yes 
% 

Yes  
% 

Yes 
% 

Liability not transferred - Third 
party responsible for withholding taxes 
and for furnishing W-2. 
*S/S, M/C, and FUTA taxable on first
six months only.

N/A N/A N/A N/A N/A N/A N/A N/A 

Liability transferred - Third party 
responsible for withholding and paying 
employee's portion of S/S and M/C. 
*Employer responsible for reporting
and paying employer's portion of S/S
and M/C and for furnishing W-2.

Yes No Yes Yes Yes No Yes Yes 

Standby Payments Yes Yes Yes Yes Yes Yes Yes Yes 

Stock Payments, Purchases, and 
Options - If the stock transfer is for 
remuneration of service. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Taxes of Employee Paid by Employer Yes Yes Yes Yes Yes Yes No Yes 

Tips and Gratuities - Cash tips of $20 or 
more. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Travel and Entertainment Expenses - No No No No No No No No 
Allowance paid under an accountable 
plan. 
Allowance paid under a 
nonaccountable plan. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Uniform Allowance - Uniforms furnished 
for employees or uniform allowances 
paid to employees, provided uniform 
costs are necessary expenses to 
conduct business and uniforms are 
required as a condition of employment 
and of a type not adaptable to wearing 
as regular clothing. 

No No No No No No No No 

Allowances paid to employees in 
excess of cost. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Vacation Pay - For periods not worked 
and including additional compensation 
for foregoing vacation. 

Yes Yes Yes Yes Yes Yes Yes Yes 
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DESCRIPTION 
FEDERAL 

WAGE 
FEDERAL 

TAX 
SS / MC 
WAGE 

SS / MC 
TAX 

STATE 
WAGE 

STATE 
TAX 

SUTA 
WAGE 

FUTA 
WAGE 

BOXES BOXES 
BOX 1 BOX 2 3 & 5 4 & 6 BOX 16 BOX 17 

Workers' Compensation Payments No No No No No No No No 

Work Training - If there is an employment 
relationship. 

Yes Yes Yes Yes Yes Yes Yes Yes 

Wages Paid After Death - Accrued 
wages and vacation pay of deceased 
employees paid to a survivor or estate 
in the same calendar year as 
employee's death. 

No No Yes Yes No No No Yes 

Accrued wages and vacation pay of 
deceased employees paid to a 
survivor or estate after the calendar 
year of the employee's death. 

No No No No No No No No 
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Guide to 1099 Information Returns 

FORM TITLE WHAT TO REPORT AMOUNTS DUE DATE 
IRS 

DUE DATE 
RECIPIENT 

1099-A Acquisition or 
Abandonment of 
Secured Property 

Information about the acquisition or 
abandonment of property that is 
security for a debt for which you are 
the lender. 

All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-B Proceeds from Broker 
and Barter Exchange 
Transactions 

Sales or redemptions of securities, 
futures transactions, commodities, and 
barter exchange transactions. 

All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

February 15, 2020 

1099-C Cancellation of Debt  Cancellation of a debt owed to a 
financial institution, credit union, RTC, 
FDIC, NCUA, a military department, 
the U.S. Postal Service, the Postal 
Rate Commission, or any organization 
having a significant trade or business 
of lending money. 

$600 or more  February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-CAP Changes in Corporate 
Control and Capital 
Structure 

Information about cash, stock, or other 
property from an acquisition of control 
or the substantial change in capital 
structure of a corporation. 

Amounts of 
stock or 
property valued 
at $100 million 
or more 

February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

(To Shareholders) 
January 31, 2020 

1099-DIV Dividends and 
Distributions 

Distributions, such as dividends, 
capital gain distributions, or 
nontaxable distributions that were paid 
on stock, and distributions in 
liquidation. 

$10 or more, 
except $600 or 
more for 
liquidations 

February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-G Certain Government 
Payments 

Unemployment compensation, state 
and local income tax refunds, 
agricultural payments, and taxable 
grants. 

$10 or more for 
unemployment 
and tax 
refunds; $600 
or more for all 
others 

February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-H Health Coverage Tax 
Credit Advance 
Payments 

Health insurance premiums paid on 
behalf of certain individuals. 

All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-INT Interest Income  Interest income. $10 or more 
($600 or more 
in some cases) 

February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-K Payment Card & 
Third-Party Network 
Payments 

Payment card transactions. 
Third party network transactions. 

Payment card 
(All amounts) 
3rd party  
($20,000 or 
more & 200 or 
more) 

February 28, 2020 
(paper) 

March 31, 2020 
(e-file)) 

January 31, 2020 

1099-LTC Long-Term Care and 
Accelerated Death 
Benefits  

Payments under a long-term care 
insurance contract and accelerated 
death benefits paid under a life 
insurance contract or by a viatical 
settlement provider.   

All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-MISC Miscellaneous Income 

(Also use this form to 
report the occurrence 
of direct sales of 
$5,000 or more of 
consumer goods for 
resale) 

Rent or royalty payments; prizes & 
awards that are not for services, such 
as winnings on TV or radio shows.  
Payments to crewmembers by owners 
or operators of fishing boats & Section 
409A income. 
Payments to a physician, physician’s 
corporation, or other supplier of health 
and medical services.   
Payments for services performed for a 
trade or business by people not 
treated as employees. 
Gross proceeds paid to attorneys. 
Crop Insurance & various others.   

$600 or more, 
$10 or more for 
royalties. 
All amounts 

$600 or more 

$600 or more 

$600 or more 

January 31, 2020 if 
amt in box 7  

If not, 
February 28, 2020 

(paper) 
March 31, 2020 

(e-file) 

January 31, 2020 
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FORM TITLE WHAT TO REPORT AMOUNTS DUE 
DATE 
IRS

DUE DATE 
RECIPIENT

1099-OID Original Issue 
Discount 

Original issue discount. $10 or more February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-
PATR 

Taxable Distributions 
Received from 
Cooperatives 

Distributions from cooperatives to 
their patrons. 

$10 or more February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-Q Payments from 
Qualified Education 
Programs (under 
Section 529 and 530) 

Earnings from a qualified education 
program and Coverdell ESAs. 

All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-R Distributions from 
Pensions, Annuities, 
Retirement or Profit-
Sharing Plans, IRAs, 
Insurance Contracts, 
etc. 

Distributions from retirement or profit- 
sharing plans, any IRA, insurance 
contracts, and IRA 
recharacterizations. 

$10 or more February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

1099-S Proceeds from Real 
Estate Transactions 

Gross proceeds from the sale or 
exchange of real estate. 

Generally, $600 
or more 

February 28, 2020 
(paper) 

March 31, 2020 
(e-file)) 

February 15, 2020 

1099-SA Distributions from an 
HSA, Archer MSA, or 
Medicare  
Advantage MSA  

Distributions from an HSA, Archer 
MSA, or Medicare Advantage MSA. 

All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

3921 Exercise of an Incentive 
Stock Option Under  
Section 422(b) 

ISO transactions. All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 

3922 Transfer of Stock  
Acquired Through an 
Employee Stock  
Purchase Plan Under 
Section 423(c) 

ESPP transactions. All amounts February 28, 2020 
(paper) 

March 31, 2020 
(e-file) 

January 31, 2020 
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Formula for Computing the Gross Amount of a Bonus 
Payment When the Net Amount is Known 

This is a suggested formula for computing the gross amount of a bonus payment when the employer wishes 

to pay a specific net amount of "take home" pay. 

Factors to consider: 

Net bonus payment desired $ 100.00 

SS and MC rate 7.65% 

Federal income tax rate 25.00% 

Alabama income tax rate 5.00% 

Formula: 

X = Y + WX + FX + SX 

When: 

X  = Gross bonus payment 

Y  = Net bonus payment desired 

W = Federal income tax rate 

F  = SS and MC rate 

S = Alabama income tax rate 

Computations: 

X = $100 + .25X + .0765X + .05X 

X = $100 + .3765X 

        .6235X = $100 

X = $160.38 

Gross bonus payment $ 160.38 

Federal income tax withheld (40.10) 

Employee SS and MC    (12.26) 

Alabama income tax withheld   (8.02) 

Net bonus payment $ 100.00 
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